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AUTHORS'     NOTE 
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His  volume  is  the  outgrowth  of  a  request  made  by  the 
Executive  Committee  of  the  Central  Association  of  University 
and  College  Business  Officers  for  a  study  of  educational  plant 
financing  by  means  of  borrowed  funds.  R.  B.  Stewart, 
co-author  of  this  volume,  at  the  invitation  of  the  Committee 
prepared  a  paper  entitled  ''Financing  Plant  Additions  from 
Borrowed  Funds,"  and  presented  it  to  the  Association's  annual 
meeting  held  in  Norman,  Oklahoma,  during  April  7-9,  1940. 

The  basis  of  the  paper  was  a  questionnaire  sent  to  102  col- 
leges and  universities  in  the  United  States  and  one  in  Canada, 
there  being  no  central  source  of  material  on  this  subject  avail- 
able. A  total  of  83  replies  was  received.  Because  of  the  brief 
interval  existing  between  acceptance  of  the  Executive  Com- 
mittee's invitation  and  the  annual  meeting  it  was  necessary  to 
confine  the  questionnaire  to  summary  information.  The  institu- 
tions solicited  were  asked  to  give :  ( 1 )  the  citation  of  their 
authority  for  borrowing  (if  they  had  borrowed) — statutory 
or  charter;  (2)  a  statement  of  whether  borrowing  was  under- 
taken directly  or  through  an  affiliated  corporation,  the  reasons 
for  adopting  the  latter  expedient,  and  an  outline  of  the  signifi- 
cant points  in  the  operating  contract  between  the  institution 
and  its  affiliate;  (3)  a  brief  description  of  each  bond  issue  or 
loan,  including  the  following  information:  date  of  issue,  pur- 
pose of  issue,  total  cost  of  the  plant  financed  by  the  issue,  an- 
alyzed to  show  the  amount  supplied  by  borrowing  and  other 
sources  of  funds,  coupon  interest  rate  on  the  money  borrowed, 
redemption  provisions,  maturity  dates,  method  of  marketing,  a 
summary  of  the  indenture  or  bond  resolution  indicating  the 
specific  pledges  made  as  security,  source  of  funds  for  retire- 
ment of  the  debt,  and  the  balance  of  the  debt  outstanding. 

On  the  basis  of  this  information  an  expository  paper1  was 
prepared  tracing  the  history  and  growth  of  borrowing  for 

1  See  published  Minutes  of  the  Thirtieth  Meeting  of  the  Central  Association 
of  University  and  College  Business  Officers  held  on  May  7-9,  1940,  page  24  ff. 


building  purposes  by  higher  educational  institutions,  the  types 
of  buildings  constructed  and  the  extent  to  which  institutions 
went  into  debt  for  each,  an  analysis  of  the  pledges  made,  the 
trend  of  interest  rates  on  institutional  loans,  and  other  features 
of  the  loans  including  call  provisions  and  maturities. 

As  the  paper  was  being  prepared,  the  ramifications  of  bor- 
rowing practices  throughout  the  country  became  apparent. 
Though  most  of  the  states  have  one  thing  in  common — general 
state  obligations  are  prohibited  by  constitution,  with  minor 
exceptions — the  borrowing  practices  of  issuing  special  obliga- 
tions, or  revenue  bonds,  were  found  to  differ  widely  throughout 
the  country.  Furthermore,  the  Federal  public  works  programs 
of  1934-1936  and  1938-1939  had  given  rise  to  an  avalanche 
of  new  statutes  and  court  decisions  as  the  states  set  up  new 
legal  machinery,  in  some  cases  under  pressure  from  the  Federal 
government,  to  take  advantage  of  Federal  public  works  grants 
and  loans.  In  many  cases  the  legal  authorities  set  up  in  these 
periods  involved  new  principles  and  standards — e.g.,  the  prac- 
tice of  an  institution's  issuing  building  obligations  in  its  own 
name  became  almost  universal;  whereas  in  the  decade  of  the 
1920's  the  state  legislatures  often  were  reluctant  to  authorize 
directly-issued  bonds  because,  even  though  the  bonds  were 
limited  obligations  payable  only  from  revenue,  it  was  felt 
that  a  moral  obligation  to  pay  could  not  be  escaped  and  that 
such  special  debt  in  practice  might  endanger  the  state's  general 
credit  rating. 

It  was  suggested  to  the  Central  Association  that,  since  the 
subject  of  borrowing  for  educational  plant  additions  was  so 
comprehensive  and  ramified,  a  manual  on  revenue-bond 
financing  should  be  prepared  by  assembling  as  nearly  com- 
plete information  as  possible  of  the  debt  record  of  higher 
educational  institutions,  including  excerpts  from  legal 
authorities  for  issuance — judicial  and  statutory — in  each 
state;  excerpts  from  the  loan  agreements  and  trust  inden- 
tures showing  the  terms  entered  into  between  the  debtor 
institution  and  the  bondholders  or  other  creditors;  financial 
data  showing  the  cost,  and,  in  the  case  of  dormitories,  per- 
capita  cost,  of  the  structures,  and  the  proportions  of  cost 
financed  by  borrowing;   the   record   of  debt   retirement  and 
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default  experiences;  and  other  supplementary  but  pertinent 
information.  Back  of  the  suggestion  lay  the  hope  that  the 
manual  would  be  of  use  to  business  officers,  trustees,  attor- 
neys, underwriters,  legislators,  and  other  interested  persons 
as  a  starting  point  for  any  future  college  or  university  build- 
ing program  involving  debt  financing. 

The  Association,  after  due  consideration,  expressed  its 
agreement  as  to  the  need  for  such  a  compilation  and  study, 
and  the  individual  members  agreed  to  cooperate  to  the  fullest 
extent  in  supplying  detailed  data.  The  matter  was  later  pre- 
sented to  the  Board  of  Directors  of  the  Purdue  Research 
Foundation,  which  approved  an  expenditure  of  funds  sufficient 
for  the  cost  of  assembling  and  editing  the  material. 

Utilizing  the  original  questionnaire  and  the  list  of  83  in- 
stitutions as  a  starting  point,  the  authors  requested  from  the 
respective  business  officers  copies  of  state  constitutions,  en- 
abling statutes,  including  court  opinions  interpreting  these  laws, 
copies  of  loan  agreements,  bond  resolutions,  trust  indentures, 
and  applicable  financial  data.  The  list  was  expanded  to  about 
125  institutions,  including  many  teachers  colleges  and  private 
schools  not  solicited  initially.  The  response  of  these  cooperat- 
ing business  officers  has  been  most  generous;  in  fact,  at  several 
institutions  the  borrowing  operations  were  very  complex,  and 
many  officers  spent  considerable  time  in  assembling  material 
covering  the  debt-financing  of  their  respective  institutions. 

After  the  initial  assembling  of  the  data  it  became  obvious 
that  fairly  extensive  legal  research  should  be  undertaken  to 
clarify  the  bases  of  validity  for  limited  obligations.  The  whole 
body  of  the  law  underlying  the  validity  of  these  obligations 
is  judicial  law,  so  to  speak,  for  the  constitutional  debt  restric- 
tions govern  the  validity  of  revenue  bonds,  and  the  enabling 
statute  merely  sets  up  the  form  of  the  law  to  be  followed  in 
issuing  bonds  of  a  particular  institution. 

The  initial  assembling  of  material  and  legal  research  was 
partially  underway  when  the  outbreak  of  war  interrupted  all 
efforts  to  produce  the  study,  both  of  the  cooperating  business 
officers  and  of  the  authors. 

Early  in  1946  work  on  the  original  file  material  and  legal 
research  was  resumed  with  a  view  to  early  publication  of  the 
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volume  begun  in  1940.  The  tremendously  increased  load  which 
the  nation's  colleges  and  universities  have  been  called  upon  to 
shoulder  as  the  result  of  veterans'  education  and  expanded 
civilian  enrollments  has  created  an  urgent  and  immediate  de- 
mand for  student  housing,  and,  in  turn,  for  the  financing  there- 
of. Much  temporary  and  portable  construction  has  already 
taken  place.  Some  permanent  housing  has  been  erected,  but 
it  appears  that  the  greatest  volume  of  permanent  construction, 
both  dormitories  and,  particularly,  instructional  plant  facili- 
ties, will  take  place  in  the  future,  possibly  in  1948  and  there- 
after. The  shortages  of  building  materials,  labor  strife,  and 
the  high  costs  of  construction — conditions  for  which  the  year 
1946  will  be  remembered  in  history — still  prevent  the  consum- 
mation of  needed  permanent  construction. 

It  is  hoped  that  this  volume  will  be  of  assistance  in  con- 
nection with  the  permanent  financing  programs  that  appear 
now  to  lie  in  the  not-too-distant  future.  The  limitations  of 
time  and  the  pressure  of  administrative  duties  have  made  it 
necessary  to  abbreviate  certain  portions  of  the  study  as  origi- 
nally contemplated:  e.g.,  private  and  municipal  institutional 
debt-financing  operations  are  not  included;  little  attention  is 
paid  to  actual  financial  operations,  including  earnings  cover- 
age for  interest  and  debt,  of  the  various  buildings  following 
construction;  studies  have  not  been  made  of  the  direct  or 
"out-of-pocket"  costs  involved  in  preparing  bond  issues  for 
sale,  of  the  differentials  between  the  prices  received  by  issuing 
institutions  and  the  market  prices  paid  by  investors,  or  of  the 
relative  tax  status  of  the  bond  issues  in  the  several  states.  Each 
of  these  items  might  well  be  made  the  subject  of  a  separate 
investigation  and  publication.  The  original  list  of  125  public 
and  private  institutions  has  been  narrowed  down  to  about  100 
state  institutions,  therefore,  involving  bond  and  note  issues 
well  in  excess  of  $150,000,000. 

It  should  be  noted,  and  perhaps  emphasized,  that  the  debt 
figures  used  in  this  study  represent  gross  debt.  The  amount 
of  sinking  funds  accumulated  against  this  debt  has  not  been 
determined. 

In  short,  the  authors  have  attempted  to  present  a  fairly 
comprehensive  history  of  past  bond  issues  of  higher  educa- 


tional  institutions  to  show  how  the  respective  colleges  and  uni- 
versities met  the  needs  of  the  time;  a  chronicle  and  discussion 
of  refunding  and  retirements  of  these  original  issues;  prac- 
tical as  opposed  to  legal  solutions  in  those  few  cases  where 
default  has  occurred;  a  documentary  account  of  the  judicial 
interpretation  of  the  constitutional  debt  provisions — this  forms 
the  basis  for  valid  revenue  bonds  and  it  is  hoped  that  the  ac- 
count will  be  helpful  in  settling  up  proper  pledges  as  security 
for  such  bonds;  an  outline  of  procedure  for  actually  issuing 
and  selling  bonds  once  the  proper  issuing  authority  is  obtained. 

The  legal  statements  of  the  text  have  been  quoted  some- 
what at  length.  It  has  been  the  policy  to  take  but  a  few  typical 
cases  from  the  many  examined  and  to  quote  more  material 
from  these  few  rather  than  summarize  many  decisions.  A 
summary  would  be  more  useful  for  the  trained  lawyer;  but 
since  this  work  has  been  written  for  the  use  of  several  pro- 
fessions and  occupations,  this  policy  of  preparation  of  the 
legal  material  has  seemed  best. 

The  financial  material  has  been  summarized  because  of  its 
great  volume,  except  when  unusual  loan  features  were  en- 
countered. The  authors  were  compelled  to  summarize  in  sev- 
eral instances  because  submitted  data  were  not  comprehensive. 
In  assembling  these  financial  data,  some  difficulty  was  encount- 
ered in  achieving  comparability  between  institutions.  Submitted 
financial  material  which  could  not  be  listed  in  reasonably  com- 
parable fashion  with  that  of  other  institutions  was  omitted 
from  the  study. 

The  authors  wish  to  acknowledge  again  with  sincere  appre- 
ciation the  splendid  help  given  them  by  their  colleagues  in 
the  college  and  university  business  offices  throughout  the 
United  States.  In  a  very  real  sense,  this  work  is  a  contribu- 
tion of  the  joint  efforts  of  many  wise  and  capable  adminis- 
trative business  officers.  The  following  personnel  of  the 
Purdue  University  staff  have  given  freely  of  their  efforts  and 
time  in  editing  and  suggesting  methods  of  presenting  the  ma- 
terial: Professor  S.  S.  Cromer  of  the  Division  of  Education 
and  Applied  Psychology;  Professor  R.  W.  Babcock,  University 
Editor;  and  Mrs.  Frances  W.  Nelson,  Assistant  University 
Editor.   And  as  a  final  necessary  concomitant  for  publication, 


it  is  interesting  that  Paul  H.  Davis  and  Company,  which 
pioneered  in  marketing  the  first  and  several  subsequent  issues 
of  Purdue  University  bonds,  should  have  financed  a  substantial 
part  of  the  cost  of  the  printing  and  distribution  of  this  volume 
for  the  aid  and  benefit  of  better  plant  financing  for  colleges  and 
universities  through  the  use  of  borrowed  funds. 

Robert  Bruce  Stewart 
Roy  Lyon 

December,  1947. 
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ecause  the  constitution  is  the  basic  law  of  a  state  it  is 
necessary  first,  in  examining  the  sources  of  authority  under 
which  state  colleges  and  universities  may  issue  bonds,  to  an- 
alyze the  provisions  of  the  state  constitution  relating  to  the 
creation  of  such  institutional  debt.  In  general,  an  institution 
issues  its  bonds  under  authority  of  a  specific  statute  enacted 
by  the  legislature  of  the  state;  but,  to  be  valid,  this  law  must 
meet  constitutional  requirements.  Many  such  laws  have  been 
upset  because  of  their  unconstitutionality,  as  the  following 
discussions  indicate.  The  standards  by  which  laws  authorizing 
institutional  bond  issues  have  been  considered  valid  are  the 
subject  of  analysis  in  this  Part  I. 

Before  proceeding  to  the  analysis  of  the  constitutional  as- 
pects of  debt-issuing  authority,  the  relationship  of  the  state 
college  or  university  to  the  state  government  itself  should  first 
be  defined.  Is  the  college  or  university  that  is  chartered  by 
the  state  merely  an  agency  or  an  arm  of  the  state,  or  is  the 
college  or  university  corporation  something  that  exists  apart 
from,  and  independent  of,  the  state? 

The  latter  argument  has  been  used  in  a  number  of  cases 
involving  the  constitutionality  of  bonds  issued  by  state  educa- 
tional institutions.  In  summary  it  may  be  said  at  this  juncture 
that  the  weight  of  authority,  as  indicated  in  the  discussions  to 
follow,  is  that  higher  educational  institutions  are  an  arm  of 
the  state  and  as  such  are  limited  by  constitutional  debt  restric- 
tions to  the  same  extent  as  the  state  itself. 
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RELATIONSHIP  OF  STATE  HIGHER 

EDUCATIONAL  INSTITUTIONS 

TO  THE  STATE  ITSELF 

Most  state  colleges  and  universities  are  public  corporations 
created  by  the  legislature  and  subject  to  its  control.  In  Cali- 
fornia, Michigan,  Minnesota,  and  Oklahoma,  certain  insti- 
tutions of  higher  education  have  been  declared  to  be  consti- 
tutionally independent  corporations  which  are  on  equal  footing 
with  the  legislature  and  not  subordinate  to  it.  They  possess 
a  large  degree  of  independence  in  their  relationship  to  other 
divisions  of  the  state  government.1 

The  decision  of  the  Oregon  supreme  court  concerning  the 
status  of  The  Regents  of  the  University  of  Oregon  as  a  public 
corporation  and  an  agency  of  the  state  should  be  noted  at 
this  point.  In  McClain  v.  Regents  of  the  University  of 
Oregon,2  suit  was  instituted  to  enjoin  the  regents  from  issuing 
$400,000  of  20-year  revenue  bonds  for  the  purpose  of 
financing  a  dormitory.  The  Regents  pleaded  in  their  defense 
that  the  proposed  bonds  did  not  constitute  a  debt  of  the  State 
of  Oregon  because  the  university  is  a  "distinct  and  independent 
legal  entity,"  and  that  "by  reason  thereof  the  state  in  no  way 
has  undertaken  to  lend  its  credit  or  create  any  liability  in 
violation  of  the  constitutional  limitation  of  indebtedness." 

The  court  disputed  this  contention  as  follows: 

The   University  of   Oregon   is   a  state   institution.    It  is  not  an 
independent  legal  entity.    It  was  created  by  an  act  of  the  legislature 


1  For  full  discussion  and  bibliography  of  state  colleges  and  universities  as 
constitutionally  independent  corporations  and  institutions  subject  to  legislative 
control,  see  Edward  C.  Elliott  and  M.  M.  Chambers,  The  Colleges  and  the  Courts 
(New  York  City:  The  Carnegie  Foundation  for  the  Advancement  of  Teaching, 
1936),  chapters  9-10,  pp.  134-154. 

2  124  Ore.  629,  265  Pac.  412  (1928).  Subsequent  to  this  case  involving  The 
Regents  of  the  University  of  Oregon  a  reorganization  of  the  state's  higher  edu- 
cational system  occurred.  The  teachers  colleges,  the  Oregon  State  College  (for- 
merly Oregon  State  Agricultural  College),  and  the  University  of  Oregon  were 
placed  under  the  supervision  and  control  of  the  Oregon  State  Board  of  Higher 
Education. 
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in  1876;  its  regents  are  appointed  by  the  governor  with  the  advice 
and  consent  of  the  senate,  and  their  powers  and  duties  are  specified 
by  statute.  Since  its  creation,  the  University  has  been  maintained 
largely  from  public  funds.  Its  management  and  control  has  never 
been  surrendered  by  the  state. 

The  court  concluded  that  a  debt  of  the  University  is  a  debt 
of  the  state : 

If  our  conclusion  be  sound  that  the  "Regents  of  the  University" 
is  not  an  independent  legal  entity  and  is  merely  an  administrative 
agency  vested  by  the  legislature  with  certain  corporate  powers  to 
carry  out  the  educational  policy  of  the  state,  it  follows  that  any  in- 
debtedness authorized  by  statute  is  an  indebtedness  of  the  state. 
Article  II,  Section  7,  of  the  constitution  was  adopted  by  the  people 
as  a  protection  against  burdensome  and  excessive  taxation.  The  state 
government  must  respect  this  wholesome  provision  as  must  such  sub- 
ordinate agencies. 

This  court,  in  the  early  decision  of  Dunn  v.  State  University,  9 
Ore.  357,  held  that  the  legislature  had  impliedly  designated  the 
"Regents  of  the  University"  a  corporation.  The  court,  however, 
refused  to  decide  whether  such  should  be  classified  as  a  private  or 
public  corporation.  In  Farrell  v.  Port  of  Columbia,  50  Ore.  169, 
91  Pac.  546,  93  Pac.  254,  the  court  commented  on  the  Dunn  case 
as  follows: 

"  'The  Regents  of  the  University,'  if  an  incorporation,  in  the 
sense  that  they  may  take  and  hold  title  to  property,  and  sue  and 
be  sued,  are  not  a  corporation  in  the  ordinary  meaning  of  that 
term.  They  are  merely  administrative  agents  of  the  state,  charged 
with  the  control  and  supervision  of  one  of  its  educational  institu- 
tions, with  no  power  to  levy  and  collect  taxes,  or  impose  burdens 
upon  the  people  of  the  state  or  any  particular  locality  thereof." 

.  .  .  We  accept  the  adjudication  in  the  Dunn  case,  that  the 
"Regents  of  the  University"  is  a  corporation,  with  the  understanding 
that  it  is  not  private  in  character.  We  consider  it  a  public  corpora- 
tion, created  by  legislative  enactment  for  the  special  purpose  of 
carrying  out  the  educational  policy  of  the  state.  In  some  respects  it 
is  analogous  to  other  state  institutions  which  are  maintained  by  appro- 
priations from  public  funds.   As  stated  in  1 1  C.J.  975 : 

"A  college  or  university  is  usually  deemed  to  be  a  public  insti- 
tution or  corporation  and  subject,  as  such,  to  the  plenary  control 
of  the  state,  where  it  was  instituted  by  the  state  and  maintained  out 
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of  state  funds,  or  by  means  of  the  aid  extended  by  the  national 
government  for  instruction  in  agriculture  and  the  mechanic  arts. 
In  such  cases  the  corporation,  if  one  is  created,  is  a  mere  agent  or 
instrumentality  of  the  state  to  carry  out  the  public  purpose." 

The  court  apparently  considered  that  the  state  university 
is  clearly  part  of,  and  not  separate  and  distinct  from,  the 
state.  Revenue  bonds  were  held  to  be  valid  not  because  they 
were  obligations  of  an  independent  corporate  entity  but 
because  they  were  payable  from  a  special  source  of  funds  as 
explained  in  detail  below.3 

In  Tennessee  there  occurred  the  case,  University  of  Ten- 
nessee v.  People's  Bank*  involving  the  question  whether 
funds  of  the  state  university  in  an  insolvent  bank  should  be 
treated  as  public  funds  and  given  priority  over  the  claims  of 
other  creditors.  The  court  decided  that  the  university's  funds 
were  public  funds  owned  by  the  state,  and  the  opinion  appears 
to  be  significant  in  defining  the  relationship  of  the  state 
university  to  the  state : 

We  are  of  the  opinion  that  the  state,  and  the  public  represented 
by  it,  must  be  considered  as  the  owner  of  property  held  by  the  uni- 
versity, and  that  the  sovereign  character  of  the  state's  ownership  is  not 
changed  by  the  creation  of  the  corporation  as  a  convenient  means 
through  which  the  state  exercises  the  strictly  governmental  function 
of  education  of  the  youth  among  its  citizens.  We  are  not  able  to 
find  that  the  state  has  lost  or  divested  itself  of  any  element  of 
sovereignty  in  the  creation  of  this  corporation  which  is  subject  to  the 
will  of  the  legislative  branch  of  the  state  government  in  every  par- 
ticular, and  the  only  purpose  of  which  is  to  perform  a  governmental 
function. 

In  a  series  of  condemnation  suits5  Purdue  University  was 
held  to  have  the  right  of  eminent  domain,  a  power  inherent 
in  the  state  government  which  no  corporation  can  possess 
unless  delegated  by  legislation,  as  to  municipalities  and  public 
utilities.    Furthermore,  the  university  may  be  granted  rights 


3  Page  13  ff. 

4  157  Tenn.  87,  6  S.  W.  (2d)  328  (1928). 

6  201  Ind.  367,  168  N.  E.  529,  65  A.  L.  R.  1384  (1929).   This  is  the  citation  of 
the  supreme  court  case. 
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not  available  to  all  citizens  of  the  state.    The  university  was 
held  to  be  a  public  and  not  a  private  corporation,  as  follows: 

When  incorporated  universities  exist  which  are  founded  and  sup- 
ported by  the  state,  they  are  generally  treated  as  public  rather  than 
private  corporations. 

Purdue  University  constitutes  no  part  of  our  system  of  common 
schools  and  has  no  direct  connection  with  that  system;  but  it  is  an 
institution  of  learning  primarily  endowed  by  Congress,  and  con- 
tinued in  existence  very  largely  by  appropriations  made  by  the  Gen- 
eral Assembly  of  this  state.  It  is,  therefore,  an  educational  institution 
sustaining  relations  to  the  people  at  large  analogous  to  those  occupied 
by  other  public  schools  and  colleges  of  the  state,  maintained  at  public 
expense  and  one  in  which  all  the  inhabitants  of  the  state  have  a 
common  interest.  The  general  principles  underlying  the  educational 
system  of  the  state  are  consequently  applicable  to  the  government 
and  control  of  Purdue  University,  and  in  the  absence  of  express 
legislative  provisions  must  be  invoked  in  determining  the  powers  that 
that  institution  may  exercise. 

The  preceding  cases  have  involved  higher  educational  insti- 
tutions subject  to  the  control  of  the  respective  legislatures. 
However,  a  few  actions  to  which  constitutional  corporations 
were  parties  are  cited  below.  The  fact  that  an  institution 
is  independent  of  the  legislature,  in  varying  degrees  depending 
on  the  particular  constitution,  does  not  appear  to  change  the 
definition  that  the  corporation  is  not  a  body  separate  from 
the  state  but  an  administrative  organization  of  the  state. 

In  Fanning  v.  University  of  Minnesota6  action  was  brought 
to  enjoin  the  Regents  of  the  University  of  Minnesota  from 
erecting  a  dormitory  on  the  ground  that  there  were  no  funds 
available  for  the  financing  of  its  construction.  The  Regents 
proposed  to  utilize  accrued  rentals  from  campus  buildings 
not  used  for  state  university  purposes,  the  accumulated  earn- 
ings of  the  university  press,  and  a  loan  of  $215,000  to  finance 
a  dormitory  costing  $300,000,  pledging  as  security  for  the 
bond  issue  the  net  earnings  of  the  dormitory  to  be  built.  The 
court  decided  in  favor  of  the  Regents  by  holding  that  their 
plan  did  not   involve   the  pledging  of  state   credit  nor  the 


6  183  Minn.  222,  236  N.  W.  217  (1931). 
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creation  of  a  debt  in  violation  of  Article  9,  Section  5-9  of  the 
Minnesota  Constitution. 

This  case  is  not  cited  only  to  show  that  the  loan  was 
validated  by  the  decision.  It  is  important  because  it  provides 
definitions  of  the  character  of  the  body  corporate  known  as 
The  Regents  of  the  University  of  Minnesota  (sometimes 
known  as  the  Board  of  Regents)  and  of  the  position  of  this 
body  in  the  state  government: 

Of  the  effect  of  the  adoption  of  the  constitution  there  is  no  doubt. 
The  people  by  their  constitution  chose  to  perpetuate  the  govern- 
ment of  the  university  which  had  been  created  by  their  territorial 
legislature  in  a  board  of  regents,  and  the  powers  they  gave  are  not 
subject  to  legislative  or  executive  control;  nor  can  the  courts  at  the 
suit  of  the  taxpayer  interfere  with  the  board  while  governing  the 
university  in  the  exercise  of  its  granted  powers. 

This  does  not  mean  that  the  people  created  a  corporation  or  insti- 
tution which  is  above  the  law.  The  board  must  keep  within  the 
limits  of  its  grant.  It  is  charged  with  the  duty  of  maintaining  a  uni- 
versity for  the  purpose  of  higher  education.  This  does  not  mean  that 
the  university  must  have  the  limitations  of  colleges  of  1851  or  1858. 
The  statute  and  constitution  intended  a  university  which  would  grow 
and  develop  and  undertake  activities  in  the  way  of  research  and  in 
other  respects  not  then  visualized  in  the  dreams  of  its  founders. 

There  are  many  things  which  the  board  may  not  do.  It  does  not 
claim  otherwise.  In  a  real  sense  the  property  of  the  university  is  the 
property  of  the  state  which  through  its  taxpayers  is  its  chief  supporter. 
The  board  cannot  divert  it  to  other  than  university  purposes. 

It  must  govern  a  university  which  the  territorial  statute  and  the 
constitution  established  and  perpetuated.  The  people  gave  it  in 
charge  of  the  board  and  may  take  it  away  as  they  gave  it;  for  after 
all,  when  the  theorizing  as  to  the  relationship  of  the  board  and  the 
university  and  the  state  is  at  an  end,  the  university  is  the  people's 
university.   It  does  not  rule;  it  serves. 

Thus  the  court  appears  to  place  the  university  in  the  frame- 
work of  the  state  as  an  institution  created  to  perform  the 
function  of  higher  education,  which  function  the  people  first 
authorized  by  the  territorial  law  of  1851  and  later  by  the 
constitution  of  1858.  The  position  of  the  University  of 
Minnesota  in  the  state  government  differs  from  that  of  Purdue 
University  in  that  the   former  was   created  directly  by  the 
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constitution  and  the  latter  by  the  state  legislature.  It  is 
reiterated  that  the  difference  in  the  method  of  establishing 
each  institution  appears  not  to  affect  the  position  of  the  state 
university  as  part  of  the  state  itself. 

The  Regents  of  the  University  of  Michigan  is  also  a 
constitutional  corporation.  In  People  v.  Brooks,1  decided  in 
1923,  eight  years  prior  to  the  Fanning  case  in  Minnesota, 
the  Michigan  supreme  court  held  that  The  Regents  of  the 
University  of  Michigan,  though  a  corporation  independent 
of  the  state  as  to  management  and  control  of  the  University 
of  Michigan  and  its  property,  is  a  constitutional  department 
of  the  state  government,  and  that  its  owned  or  acquired 
real  estate  is  public  property  owned  by  the  state  and  held 
by  the  Regents  in  trust  for  University  purposes. 

The  issues  of  the  case  and  pertinent  quotations  from  the 
decision  follow.  An  alumnus  of  the  University  of  Michigan 
proposed  to  donate  $1,500,000  to  finance  construction  of  a 
dormitory  building  to  be  known  as  the  Lawyers'  Club  and 
situated  on  the  site  which  later  became  the  law  school  quad- 
rangle. The  Regents  accepted  the  proposal  and  arranged 
with  the  state  administrative  board  for  funds  to  purchase  a 
portion  of  two  city  blocks  as  the  site  for  the  building.  Eleven 
property  owners  refused  to  sell,  and  it  became  necessary 
for  the  Board  of  Regents  to  acquire  title  by  condemnation 
if  possible. 

The  case  of  People  v.  Brooks  involved  several  technicalities, 
but  the  chief  contention  of  the  property  owners  appears  to 
have  been  that,  under  the  condemnation  law,8  proceedings 
to  condemn  land  can  be  brought  only  by  the  State  of  Michigan 
and  not  by  The  Regents  of  the  University  of  Michigan.  The 
court's  answer  to  this  contention  is,  in  part: 

.  .  .  While  it  is  true  that  "The  Regents  of  the  University  of 
Michigan,"  more  commonly  called  the  "Board  of  Regents,"  is  a 
separate  entity,  independent  of  the  state  as  to  the  management  and 
control  of  the  University  and  its  property,  it  is  nevertheless  a  depart- 
ment of  the  state  government,  created  by  the  Constitution  to  perform 
state  functions,  and  the  real  estate  which  it  holds  or  acquires  is  public 


7  224  Mich.  45,  194  N.  W.  602  (1923). 

8  Act  No.  236  of  the  Public  Acts  of  1911. 
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property  belonging  to  the  state,  held  by  the  corporation  in  trust  for 
the  purposes  of  the  University,  which  are  public  purposes. 

Furthermore,  the  court  held  that  the  1911  condemnation 
law  was  merely  the  attempt  of  the  legislature  to  prescribe 
the  proceedings  necessary  to  the  exercise  of  the  power  of 
eminent  domain  already  vested  in  The  Regents  of  the  Univer- 
sity of  Michigan  by  the  constitution,  "this  right  to  be  exercised 
by  the  Regents  in  the  manner  prescribed  by  law."9 

The  assumption  that  the  state  college  or  university  is  part 
of  the  state  government  and  does  not  exist  separate  and  apart 
therefrom  seems  to  be  well  founded  in  all  judicial  decisions 
examined.  There  apparently  is  no  difference  in  the  relation- 
ship between  the  educational  institution  and  the  state  whether 
the  college  or  university  be  organized  by  the  fundamental  law 
— the  constitution — or  by  the  legislature  acting  under  a  consti- 
tutional mandate  to  provide  higher  education  for  the  state. 
Therefore,  it  may  be  concluded  that  the  powers  of  the  state 
institutions  of  higher  education  to  incur  indebtedness  are  the 
same  as  the  debt-incurring  powers  of  the  state  itself  as  defined 
by  the  respective  state  constitutions.  These  powers  will  now 
be  discussed. 

CONSTITUTIONAL  DEBT  PROVISIONS 

Analysis  of  the  48  state  constitutions  reveals  that  only 
five  are  without  constitutional  restrictions  on  the  creation  of 
debt  in  the  name  of,  and  backed  by,  the  full  faith  and  credit 
of  the  state.  Such  obligations,  when  permissible,  are  payable 
from  general  funds  supported  by  the  total  taxing  power  of 
the  state  involved.  The  states  without  constitutional  debt 
restrictions  are  Connecticut,  New  Hampshire,  Mississippi, 
Tennessee,  and  Vermont.10-11 


*  People  <v.  Brooks,  supra. 

!0  Much  of  the  data  for  the  summaries  of  constitutional  debt  provisions  pre- 
sented here  were  drawn  from  an  article  by  Professors  Edward  W.  Carter  and 
Charles  C.  Rohlfing  of  the  University  of  Pennsylvania,  entitled  "The  Pennsyl- 
vania Constitution  and  Finance,"  appearing  in  The  Annals  of  the  American 
Academy  of  Political  and  Social  Science,  Vol.  181,  Sept.  1935,  p.  125. 

11  The  Mississippi  and  Tennessee  constitutions  each  have  a  provision  pro- 
hibiting the  lending  of  the  state's  credit,  but  apparently  no  restrictions  are  placed 
upon  the  states'  going  into  debt  on  their  own  behalf. 
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The  constitutions  of  43  states  permit  borrowing  for  a 
limited  number  of  specific  purposes,  the  following  being  typical 
of  such  purposes: 

1.  To   suppress   insurrection,   repel   invasion,   defend   the 
state. 

2.  To  assist  the  defense  of  the  United  States. 

3.  To  meet  casual  deficiencies  in  revenue   (usually  to  the 
extent  of  specified  amounts). 

4.  To  pay  or  refund  existing  debts. 

In  four  of  the  states  that  restrict  debt,  borrowing  is 
prohibited  unless  authorized  by  a  two-thirds  or  three-fourths 
vote  of  the  legislature,  viz. :  Delaware,  Massachusetts,  Min- 
nesota, and  South  Dakota.  In  39  of  the  states,  borrowing 
for  other  purposes  than  those  named  in  the  constitution  must 
be  authorized  by  both  the  legislature  and  the  electorate. 

The  existence  of  debt  restrictions  in  43  out  of  48  consti- 
tutions, and  the  similarity  in  form  of  the  restrictions  in  these 
constitutions,  stem  from  the  sad  financial  experiences  of 
numerous  states  during  the  early  and  middle  parts  of  the 
nineteenth  century,  when  the  subsidizing  of,  and  the  purchas- 
ing of  securities  in,  canals,  railroads,  banks,  and  mushrooming 
industrial  companies  were  common  state  financial  practices.12 

Since  1900  there  have  occurred  reversals  of  earlier  trends, 
and  many  states  have  authorized  constitutional  amendments 
to  permit  the  creation  of  debt  for  other  purposes  than  the 
four  more  or  less  standard  purposes  mentioned.  Among 
such  special  purposes  are  construction  of  roads  and  bridges, 
World  War  I  veterans'  aid,  relief,  and,  more  recently, 
World  War  II  veterans'  bonuses.  It  has  been  customary  in 
issuing  bonds  pursuant  to  constitutional  authorization  for  the 
more  recent  purposes  cited  to  make  the  bonds  payable  from 
specific  revenue  sources  rather  than  from  the  general  fund, 
but  the  total  taxing  power  is  still  the  ultimate  security.    For 


12  It  obviously  is  not  possible  to  detail  the  early  history  of  state  borrowing  in 
this  study  dealing  primarily  with  limited  obligations  of  state  higher  educational 
institutions.  The  highly  detailed  study  by  B.  U.  Ratchford,  American  State  Debts 
(Durham,  N.  C:  Duke  University  Press,  1941)  contains  an  excellent  history  in 
Chapters  I-XVI. 
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example,  the  State  of  Illinois  has  outstanding  $19,000,000 
of  3*4  %  Emergency  Relief  bonds  issued  in  1934  and  maturing 
serially  to  1954.  Though  these  are  nominally  general  obliga- 
tions of  the  state,  they  are  payable  from  the  state's  allotment 
of  motor-fuel  taxes. 

There  is  now  outstanding  a  comparatively  small  amount 
of  debt  created  originally  for  educational  purposes  and  to 
the  payment  of  which  the  entire  taxing  power  of  the  respective 
states  is  pledged.  Most  of  this  outstanding  debt,  amounting 
in  the  aggregate  to  about  $16,000,000  for  12  states,  was 
authorized  either  when  the  state  first  adopted  its  constitution 
or  by  subsequent  referendum,  and  has  been  in  existence  many 
years.  Only  two  states — Connecticut  and  New  Hampshire — 
have  recently  issued  general  obligations  for  the  purpose  of 
financing  state  university  plant.  In  these  cases  no  referendum 
was  needed  since  the  respective  constitutions  contain  no  restric- 
tions on  the  creation  of  debt.  The  details  of  these  issues  are 
found  in  Part  II.13 

The  facts  would  indicate  that  no  debt  payable  from  any 
and  all  sources  of  funds  can  be  created  by  and  in  the  name 
of  state  colleges  or  universities,  since  these  are  agencies  of 
the  state.14  Even  though  such  bonds  would  bear  the  name  of 
a  state  agency,  they  in  effect  would  be  general  obligations 
of  the  state  contravening  the  constitution.  In  a  Utah  case 
this  was  the  specific  point  at  issue.15    The  Utah  court  said: 

When  the  whole  act  [Laws  1909,  Chapter  124]  is  considered, 
however,  it  is  very  clear  that  it  was  declared  to  be  the  debt  of  the 
university  for  no  other  reason  than  to  avoid  coming  in  conflict  with 
the  debt  limit  contained  in  the  Constitution.  .  .  .  The  intent  of 
this  clause  of  the  constitution  is  plain  enough;  it  was  designed  as  a 
check  on  legislation,  and  on  such  legislation  as  might  create  a  charge 
upon  the  property  of  the  entire  state. 

Because  of  the  state  constitutional  restrictions  referred  to 
and  discussed  above  there  have  been  developed  methods  for 
borrowing  whereby  valid  though  limited  obligations  can  be 


13  Pages  81,  82,  92,  and  131. 

14  Page  10,  above. 

15  State  <v.  Candland,  36  Utah  406,  104  Pac.  285  (1909). 
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created  to  finance  educational  plant.  Broadly  speaking  these 
methods  are  of  two  types:  (1)  issuance  of  revenue  bonds, 
or  bonds  secured  primarily  by  revenue  but  carrying  also  a 
mortgage  on  property  as  additional  security;  and  (2)  having 
an  affiliated  corporation  assume  the  direct  liability  for  the 
debt,  which  is  retired  from  rental  funds  paid  to  the  affiliated 
corporation  by  the  university.  Financing  by  revenue  bonds 
is  first  discussed. 

REVENUE  BONDS 

The  term  "revenue  bond"  is  a  general  one,  and  may  be 
taken  as  meaning  a  bond  of  any  of  the  following  types :  bonds 
secured  by  the  gross  income  of  the  building,  by  the  net  income 
after  deducting  all  expenses  of  operation,  by  the  net  income 
excluding  the  deduction  of  such  expenses  as  depreciation  on 
the  building  or  equipment,  by  the  gross  or  net  income  not 
only  from  the  building  whose  construction  the  bonds  financed 
but  also  from  one  or  more  existing  buildings,  by  other  funds 
than  those  derived  from  operation  of  the  building,  viz., 
student  building  fees  or  income  from  the  land-grant  fund. 
In  some  states  a  mortgage  on  the  land,  building,  and  equipment 
is  given  in  addition  to  the  pledge  of  income.  In  numerous 
cases  heat,  light,  and  power  are  furnished  free  of  charge  to 
the  building  by  the  university,  and  thus  do  not  count  as  an 
operating  expense  in  computing  the  net  income  available  for 
servicing  the  debt. 

As  a  matter  of  fact,  it  may  be  said  that  all  bonds  secured 
by  any  funds  except  general  tax  funds  are  revenue  bonds. 
If  the  term  "revenue  bond"  were  strictly  construed,  bonds 
of  this  class  would  be  payable  solely  from  the  income  produced 
by  the  building  or  property  financed  by  such  bonds,  or  from 
the  proceeds  of  sale  of  this  property.  Laurence  S.  Knappen 
has  defined  the  revenue  bond  in  these  terms:16 

Revenue  bonds  are  all  those  bonds  of  political  units  that  are  pay- 
able as  to  principal  and  interest  exclusively  from  the  earnings,  or  (in 
case  of  a  sale  of  the  property)  from  other  non-contributed  assets,  of  a 
specified  revenue-producing  enterprise,  for  the  acquisition,  construc- 


16  Laurence  S.  Knappen,  Revenue  Bonds  and  the  Investor  (New  York:  Pren- 
tice-Hall, Inc.,  1939),  p.  1. 
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tion,  improvement,  or  operation  of  which  enterprise  the  bonds  were 
issued.    (Italics  in  original.) 

In  reality  very  few  of  the  bond  issues  within  the  scope  of 
this  study  fall  within  the  strict  limits  of  Knappen's  definition. 
In  Part  II  the  details  of  the  issues  studied  are  presented, 
and  though  many  variations  in  security  exist,  all  the  bonds 
studied  (with  the  exception  of  a  few  general  obligations  sold 
on  behalf  of  institutions  in  New  Hampshire  and  Connecticut) 
are  known  as  revenue  bonds.  This  section  of  the  study  is 
concerned  principally  with  the  analysis  of  the  validity  of 
revenue  bonds. 

The  Special  Fund  Doctrine 

The  revenue  bond  was  invented  because  of  necessity,  that 
necessity  being  the  existence  of  debt  barriers  in  the  constitu- 
tions of  most  states.  The  earliest  issues  were  those  of  munici- 
palities. Few  issues  of  educational  institutions  were  created 
before  1920,  and  especially  before  the  Federal  lending  pro- 
grams of  1934-36  and  1938-39,  when  liberal  building  grants17 
were  available  to  public  educational  institutions  if  other  funds, 
whether  borrowed  or  not,  were  matched  with  the  grants. 

From  the  time  the  first  revenue  bonds  were  issued  in  this 
country  during  the  latter  part  of  the  nineteenth  century,  the 
courts  have  been  called  upon  frequently  to  interpret  the  state 
constitutional  debt  limitations.  The  chief  issue  in  most  of 
these  cases  has  been  the  meaning  of  the  word  "debt"  as  used 
in  the  respective  state  constitutions.  These  decisions  fall  into 
a  pattern  known  as  the  Special  Fund  Doctrine.  Under  this 
doctrine,  which  provide  that  bonds  payable  from  a  special 
fund  are  not  debts,  bonds  of  a  state  or  a  state  agency  can  be 
considered  valid  obligations  not  contravening  the  constitution. 
There  are  several  limitations  upon,  and  variations  of,  the 
general  rules  under  which  valid  revenue  bonds  may  be  issued, 
for  the  courts  in  various  states  and  at  different  times  have 
made  interpretations  at  variance  with  others.  Whether  rev- 
enue bonds  of  a  particular  state  are  valid  depends  of  course 
upon  the  laws  of  that  state  and  not  upon  those  of  other  states. 


17  Usually  30%  of  cost  during  1934-36,  and  45%  of  cost  in  1938-39. 
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However,  because  of  the  comity  among  courts  the  decisions 
in  other  states  are  taken  into  account  in  arriving  at  decisions 
on  questions  raised  in  a  particular  state.  It  is  therefore  possible 
to  summarize  for  the  country  as  a  whole  the  scope  and  limita- 
tions of  the  rules  under  which  revenue  bonds  are  valid  obli- 
gations. These  rules,  to  repeat,  cannot  be  taken  as  absolute 
doctrine  since  the  individual  state  laws  may  modify  them  to  a 
greater  or  less  degree.  They  do,  however,  furnish  a  guide  in 
determining  how  special  state  bonds  can  be  issued  and  sold 
as  valid  obligations  not  in  violation  of  the  constitutional  law. 
In  the  following  summary  the  terms  "special  fund  doctrine" 
and  "restricted  special  fund  doctrine"  are  used.  The  former 
term  is  broad  in  scope,  and  all  the  cases  where  the  pledging 
of  income  from  any  source  except  general  taxation  has  been 
sanctioned  are  classified  under  this  heading.  The  term  "re- 
stricted special  fund  doctrine"  is  employed  in  the  classification 
of  those  cases  in  which  the  pledge  has  been  restricted  to  the 
funds  derived  from  the  plant  financed  by  the  revenue-bond 
issue. 

C.  D.  Williams  and  P.  R.  Nehemkis,  Jr.  have  made  six 
classifications  of  the  states  according  to  more  than  sixty 
supreme  court  opinions  in  cases  involving  the  validity  of 
municipal  revenue  bonds.18  Their  classifications  are  as  follows: 

1.  States  which  have  accepted  the  special  fund  doctrine  and  have 
specifically  considered  and  rejected  the  restricted  special  fund 
theory : 

Arizona  Kentucky 

Colorado  Missouri 

Florida  Montana 

Illinois  New  Mexico 

Indiana  South  Carolina 

In  these  states  it  would  appear  that,  at  least  according  to 
precedent,  the  pledge  need  not  be  restricted  to  the  funds 
provided  by  the  plant  financed  by  a  particular  bond  issue, 
but  may  be  broadened  to  include  additional  sources  and  thus 


is  "Municipal  Improvements  as  Affected  by  Constitutional  Debt  Limitations,' 
Columbia  Law  Review  (February,  1937). 
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give  the  debt  greater  security.    This  point  is  amplified  below 
in  discussing  various  cases  in  Class  l.19 

2.  States  which  have  accepted  the  special  fund  doctrine  and  in  ap- 
plication have  disregarded  the  restricted  special  fund  theory  with- 
out express  consideration  of  it: 

Kansas  North  Dakota 

Iowa  Oregon 

Nebraska  Texas 

New  York  Washington 

3.  States  which  have  accepted  the  special  fund  doctrine  but  in  appli- 
cation have  not  yet  had  occasion  either  to  follow  or  to  disregard 
the  restricted  special  fund  theory: 

Michigan  West  Virginia 

4.  States  which  have  held  that  the  general  obligations  of  a  special 
public  corporation  secured  in  part  by  the  pledge  of  revenues  of 
property  of  the  municipality  do  not  constitute  a  debt  of  that 
municipality  or  county — a  form  of  the  special  fund  doctrine: 

California  North  Carolina 

New  York  Pennsylvania 

5.  States  which  still  follow  the  restricted  special  fund  theory: 

South  Dakota  Utah 

6.  States  which  have  rejected  the  special  fund  doctrine  altogether: 

Georgia  Maryland 

Idaho 

The  cases  which  form  the  basis  for  the  classifications  above 
have  involved  municipal  revenue  bonds.  Though  municipalities 
and  state  agencies  differ  markedly  from  each  other — they 
differ,  among  other  things,  in  that  municipal  corporations  are 
taxing  bodies  while  state  agencies  are  not — the  reasons  for 
the  validity  or  invalidity  of  municipal  and  state  revenue  bonds 
are  much  the  same.  A  revenue  bond,  whether  state  or  munici- 
pal, is  not  considered  to  be  a  "debt"  within  the  meaning  of 
the  debt  limitations  to  which  the  state  or  municipality  may 


19  Page  20  ff. 
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be  subject.  To  get  at  the  bases  for  the  validity  of  revenue 
bonds,  it  is  necessary  to  go  into  municipal  cases,  for  there 
exists  a  far  greater  number  of  such  cases  than  of  those 
involving  state  bonds  only.  The  special  fund  theory  has  been 
built  largely  upon  court  actions  involving  municipal  bonds. 
According  to  Williams  and  Nehemkis,20  the  following  states 
are  those  in  which  cases  involving  state  revenue  bonds  have 
occurred,  and  of  these  the  restricted  special  fund  question 
was  presented  only  in  Montana,  where  the  theory  was  rejected : 

Kansas  Ohio 

Louisiana  Oklahoma 

Montana  Oregon 

New  Mexico  West  Virginia 

North  Dakota  Wyoming 

In  New  Jersey  and  New  York  the  special  fund  theory  has 
been  accepted  as  applicable  to  municipalities  but  rejected  as 
to  state  obligations.21 

After  publication  of  the  article  by  Williams  and  Nehemkis 
the  Public  Institutional  Building  Authority  case  in  Ohio,22 
and  Hopkins  v.  Baldwin  in  Florida23  were  decided.  In  the 
Ohio  case  the  broad  special  fund  concept  was  specifically 
discarded,  the  subject  bonds  being  voided  because  the  revenue 
from  existing  property  was  pledged  as  security  in  addition 
to  the  revenue  from  the  new  property.  The  Florida  case 
involved  only  the  restricted  special  fund  doctrine,  the  pledging 
of  revenue  from  both  new  and  existing  buildings  not  being 
a  specific  point  at  issue.  The  case,  however,  apparently 
sanctioned  the  pledging  both  of  revenue  from  self-supporting 
buildings  and  of  student  building  fees  levied  to  support  bond 
issues  on  buildings  having  no  source  of  income,  since  both 
types  of  buildings  were  covered  by  the  Florida  Educational 
Institutions  Act  of  1935  and  the  constitutionality  of  the 
entire  law  was  challenged  in  the  case. 


20  0p.  cit. 

21  Ibid. 

22  Discussed  on  pages  18-20,  below. 

23  Discussed  on  pages  23-24,  below. 


18  debt  financing  of  plant  additions 

Typical  Court  Cases 

The  authors  of  this  study  have  made  liberal  use  of  the 
classifications  prepared  by  Williams  and  Nehemkis,  and  have 
spent  numerous  hours  in  the  law  library  examining  each  of 
the  municipal  cases  cited  in  the  six  classes  in  addition  to 
thirteen  state  cases.  To  clarify  the  laws  and  rules  of  validity 
as  they  appear  to  exist  in  the  several  states  today,  excerpts 
from  several  typical  court  cases  are  now  presented,  taking 
first  the  restricted  special  fund  theory. 

A  Recent  Decision  Involving  State  Bonds  which  Specifically 

Considered  and  Rejected  the  Pledging  of  Revenue 

from    New   and  Existing   Buildings 

In  the  state  of  Ohio  the  Public  Institutional  Building 
Authority  was  created  ufor  the  purpose  of  providing  for 
construction,  equipment,  and  improvement  of  buildings  for 
the  use  of  benevolent,  penal,  and  reformatory  state  insti- 
tutions."24 

In  1939  suit  was  brought  in  the  Supreme  Court  of  Ohio 
attacking  the  constitutionality  of  a  $7,500,000  bond  issue 
of  the  Public  Institutional  Building  Authority.25  Three  sec- 
tions of  the  enabling  act  were  held  to  be  void  so  far  as  they 
authorize  the  transfer  of  income-producing  property  of  the 
state  to  the  Authority  and  the  use  of  such  revenues  to  service 
the  Authority's  bonds.    The  court  said  in  its  summary: 

The  debt  limitation  prescribed  by  Sections  1  and  3  of  Article  VIII 
of  the  Ohio  Constitution  does  not  apply  to  an  indebtedness  incurred 


24  Quotation  from  Opinion  No.  1012  written  by  the  Attorney  General  of  the 
State  of  Ohio  on  August  11,  1939,  and  rendered  to  the  Acting  Director  of 
Finance  in  answer  to  the  question  whether  salaries  of  Authority  employees  can 
be  legally  paid.  This  question,  though  not  the  subject  of  this  study,  was  answered 
affirmatively  because  the  act  creating  the  Authority  was  held  to  be  severable,  so 
that  one  section  can  be  void  without  invalidating  the  entire  law. 

25  State  ex  ret.  Public  Institutional  Building  Authority  <v.  Griffith,  135  O.  S.  604, 
22  N.  E.  (2d)  200  (1939).  In  1941,  another  case  {State  ex  rel.  Public  Institu- 
tional Building  Authority  v.  Neffner,  Secretary  of  State,  137  O.  S.  390,  30  N.  E. 
(2d)  705)  involving  a  $4,250,000  issue  was  decided  against  the  Authority.  Al- 
though the  state  sought  to  meet  the  court's  objections  in  the  1939  case  by  redraw- 
ing the  loan  contracts  so  as  to  limit  clearly  the  state's  liability,  the  court  ap- 
parently considered  that  these  revisions  were  only  of  a  technical  nature,  and 
that  the  state's  general  funds  might  ultimately  be  drawn  upon  to  meet  maturing 
obligations. 
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in  the  procurement  of  property  or  erection  of  buildings  or  structures 
for  the  use  of  the  state,  to  be  paid  for  wholly  out  of  revenues  or  in- 
come arising  from  the  use  or  operation  of  the  particular  property  for 
the  procurement  or  construction  of  which  the  indebtedness  is  incurred. 
(Kash  v.  Miller,  Supt.  of  Public  Works,  104  Ohio,  281,  approved 
and  followed.) 

Where  additions  or  improvements  are  made  to  property  owned  by 
the  state  and  the  whole  or  a  part  of  the  revenue  arising  from  the 
use  of  the  combined  existing  property  and  such  additions  or  improve- 
ments is  pledged  by  the  state  or  its  authorized  board  or  agency  as 
the  sole  and  exclusive  source  of  payment  of  the  construction  cost  of 
such  additions  or  improvements,  an  indebtedness  is  incurred  by  the 
state  within  the  contemplation  of  the  state  constitutional  debt 
limitations. 

Bonds  issued  pursuant  to  and  based  upon  a  resolution  of  the  Public 
Institutional  Building  Authority  of  the  state,  authorizing  the  issuance 
of  its  revenue  bonds  for  the  construction  of  any  buildings  or  additions 
to  buildings  on  income-producing  state  property,  payable  from  rentals 
derived  from  such  state  property,  and  a  contract  between  the  building 
authority  and  the  Department  of  Public  Welfare  whereby  the 
promises  of  the  latter  to  pay  to  the  former  rentals  sufficient  to  service 
such  bonds  solely  from  income  or  revenue  derived  from  the  operation 
of  such  buildings  and  properties,  old  as  well  as  new,  create  an  in- 
debtedness within  the  meaning  of  the  debt  limitations  of  the  Constitu- 
tion and  are  therefore  void. 

In  the  cited  case  a  lease  between  the  Department  of  Wel- 
fare and  the  Authority  called  for  a  periodic  rental  to  be  paid  by 
the  Department  to  the  Authority  for  the  use  of  improvements 
to  state  hospitals.  The  rental  was  calculated  at  a  figure 
sufficient  to  service  the  Authority's  bonds.  The  court  held 
that  the  Department  had  an  uncertain  source  of  income — 
hospital  patient  fees  paid  by  counties  and  to  some  extent  by 
the  patients  themselves — and  that  the  rental  might  easily 
become  a  charge  upon  the  taxpayers  of  the  state.  In  Penn- 
sylvania, a  case  involving  similar  circumstances  was  decided 
in  the  affirmative,  but  with  a  different  line  of  reasoning,  as 
explained  in  this  study  under  the  heading  of  Financing  Through 
Corporate  Affiliates.26 


26  Page  40  ff. 
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By  the  decisions  in  this  recent  Ohio  case  the  pledging  of 
income  from  both  new  and  existing  property  is  clearly  invalid. 
In  the  majority  of  states  the  decisions  are  not  restrictive  in 
this  respect,  holding,  by  and  large,  that  when  the  revenue 
pledged  is  not  derived  from  general  taxation,  the  bonds  are 
valid.  This  general  conclusion  cannot  be  considered  absolute, 
for  in  the  final  analysis  the  validity  of  bonds  of  a  particular 
state  is  subject  to  the  decisions  of  courts  in  that  state.  There 
are  limitations  as  to  how  far  the  state  or  its  agency  can  go 
in  making  omnibus  pledges;  in  addition  certain  questions  about 
particular  bond  issues  have  not  been  raised  and  decided  in  many 
states.  In  Indiana,  for  example,  the  bonds  of  the  state  higher 
educational  institutions  have  never  been  made  the  subject 
of  a  court  case,  although  in  a  municipal  case27  the  pledging 
of  income  from  both  old  property  and  additions  thereto  was 
sanctioned. 


A  Typical  Municipal  Case  Not  Restrictive  as  to  Pledging  of 
Revenue  from  Improvements  and  Existing  Plant 

In  the  Underwood  case28  the  entire  net  earnings  of  the 
Oxford,  Indiana,  municipal  light  and  water  plant  were  pledged 
as  security  for  a  note  given  to  Fairbanks  Morse  and  Company 
in  payment  for  purchase  of  new  machinery.  In  deciding  the 
case  the  court  said,  in  part: 

It  is  the  contention  of  appellants  that  the  pledge  orders  pledge  the 
entire  net  income  of  the  present  municipal  plant  together  with  the 
additions  made  to  the  machinery  under  the  contract  and  virtually 
amounts  to  a  mortgage  upon  the  plant  itself  owned  by  the  town  for 
the  sum  of  $36,006  and  by  placing  such  mortgage  upon  property 
now  owned  by  the  town  constitutes  a  debt  against  the  town  within 
the  meaning  of  article   13  of  our  constitution. 

We  cannot  so  construe  the  contract.  The  ordinance  and  the  con- 
tract both  provide  that  the  pledge  orders  are  to  be  paid  from  a  special 
fund.  It  is  specifically  provided  in  the  contract  "that  the  obligation 
to  pay  the  deferred  installments  of  the  purchase  price  and  said  pledge 
orders  issued  in  evidence  thereof  is  not  a  general  obligation  of  said 
municipality  payable   from  taxes,  or  its  general  funds,   but  only  a 


27  Underwood  <v.  Fairbanks  Morse  and  Company,  185  N.  E.  118  (1933). 

28  Ibid. 
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special  obligation  payable  from  the  net  revenues  of  the  Light  and 
Water  Plant  of  the  municipality,''  and  it  is  further  provided  and 
agreed  to  by  and  between  the  parties  that  each  pledge  order  shall 
contain  the  following  paragraph:  "This  is  not  a  general  obligation 
of  the  Town  of  Oxford,  Indiana,  but  a  special  obligation  payable  only 
from  the  net  revenues  of  the  town's  Light  and  Water  Plant." 

The  Indiana  supreme  court  next  referred  to  City  of  Joliet 
v.  Alexander.29  In  this  case,  cited  by  the  appellants  in  support 
of  their  claim,  a  mortgage  on  the  bonded  property — mortgage 
security  is  discussed  at  some  length  below30 — was  held  to  be 
a  debt  within  the  meaning  of  constitutional  limitations.  In 
the  Underwood  case  the  Indiana  court  ruled  on  the  applica- 
bility of  City  of  Joliet  v.  Alexander  as  follows: 

.  .  .  That  part  of  the  case  of  the  City  of  Joliet  v.  Alexander 
supra,  upon  which  the  appellants  lay  special  stress,  has  been  overruled 
in  the  later  case  of  Ward  v.  City  of  Chicago,  342  111.  167,  173  N.  E. 
810.  The  court  in  this  case  said :  "Counsel  for  appellant  in  the  present 
case  lay  considerable  stress  upon  certain  language  of  the  opinion  ( City 
of  Joliet  v.  Alexander,  supra)  to  the  effect  that  indebtedness  within 
such  constitutional  prohibition  may  be  created  by  pledging  an  exist- 
ing income  of  the  city,  arguing  that  in  the  present  case  there  can  be 
no  way  to  determine  how  much  income  would  be  attributable  to  the 
enlargement  of  the  system  when  made  or  how  much  would  be  attri- 
butable to  the  new  rates  to  be  put  into  effect;  that  the  so-called  new 
income  cannot  be  segregated  from  the  present  income ;  that  the  present 
income  will  thereby  be  taken  away  and  lost;  and  that  so  cutting  off 
and  pledging  it  will  create  an  indebtedness  within  the  meaning  of  the 
language  invoked.  The  position  thus  taken  seems  to  be  that  pledg- 
ing the  water  fund  creates  an  indebtedness  within  the  constitutional 
prohibition  unless  the  pledge  is  confined  to  such  precise  income  as  can 
be  directly  traced  into  the  particular  new  physical  element  of  the 
plant  to  pay  for  which  the  obligation  secured  was  issued,  leaving  the 
original  income  in  effect  intact  and  usable  by  the  city  for  other 
purposes  altogether.  The  Moffit  v.  City  of  Decatur  case,  322  111. 
82,  152  N.  E.  602,  is  decisive  against  the  soundness  of  such  a 
position.     .     .     ." 

The  appellant  [in  the  Underwood  Case]  cites  the  case  of  Fox  v. 
City  of  Bicknell,  193  Ind.  537,  141  N.  E.  222,  and  relies  on  that  part 


29  194  111.  457,  62  N.  E.  861. 

30  Page  26  ff. 
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of  the  opinion  which  is  taken  from  the  City  of  Joliet  v.  Alexander, 
but  as  this  case  has  been  virtually  overruled  by  the  case  of  Ward  v. 
City  of  Chicago,  supra,  the  case  of  Fox  v.  City  of  Bicknell,  supra,  does 
not  sustain  appellant's  contention.  But  on  the  other  hand,  it  does 
sustain  the  position  of  the  appellee. 

That  case  says:  "The  city  of  Bicknell  is  not  agreeing  to  pay  any 
money  raised  by  taxation  and  is  not  pledging  or  mortgaging  the  prop- 
erty that  it  already  has;  nor  is  it  pledging  income  or  revenue  from 
any  source  except  the  plant.  Hence  there  is  no  legal  or  moral  obliga- 
tion on  the  part  of  the  city  to  pay,  its  only  duty  being  to  manage  the 
plant,  and  take  care  of  the  fund.     .     .     ." 

It  may  be  noted  that  the  court  apparently  considered  the 
segregation  of  income  from  new  and  existing  property,  if 
necessary  in  order  that  revenue  bonds  are  to  be  valid,  would 
be  impracticable,  if  not  impossible.  Furthermore,  the  court 
appears  to  say  that  if  tax  funds  are  not  pledged,  the  revenue 
bonds  are  valid.  In  the  third  place,  the  portion  of  the  Bicknell 
decision  above  stating  that  "The  city  of  Bicknell  ...  is  not 
pledging  or  mortgaging  the  property  that  it  already  has.  .  .  ." 
apparently  does  not  mean  that  the  pledging  of  income  from 
certain  existing  property — in  this  case  the  earnings  of  the 
old  utility  plant  plus  improvements  thereto — is  prohibited 
because  of  the  concluding  portion  of  the  quoted  sentence 
reading  ".  .  .  nor  is  it  pledging  income  or  revenues  from 
any  source  except  the  plant."  The  subject  plant  is  the  entire 
plant,  both  old  and  new. 

The  Indiana  case  has  been  quoted  in  some  detail  both 
because  the  decision  is  the  opposite  of  that  of  the  Ohio  case, 
supra,  decided  six  years  later,  and  because  it  appears  to  set 
up  two  specific  reasons  why  the  pledging  of  income  from  new 
and  existing  property  is  not  invalid,  viz.,  impracticability  of 
segregating  the  income,  and  the  fact  that  tax  funds  are  not 
pledged.  Many  other  cases  have  been  decided  solely  upon 
whether  or  not  tax  funds  have  been  pledged. 

At  this  point  several  cases  involving  the  bonds  of  state 
educational  institutions  are  examined.  These  cases  are  much 
fewer  in  number  than  those  involving  municipal  issues,  but 
the  decisions  are  interesting  in  showing  how  several  courts 
handled  specific  state  bond  cases. 
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A  State  Case  Involving  Bonds  of  Higher  Educational 

Institutions   and   the   Pledging    of  Income 

or  Fees  from  New  Property 

Hopkins  v.  Baldwin*1  gives  an  interesting  interpretation 
of  the  Florida  Educational  Institutions  Act  of  1935.  This 
law  is  broad  in  scope,  permitting  the  construction  of  nearly 
all  types  of  educational  plant  and  authorizing  the  borrowing 
of  funds  to  be  secured  by  "fees,  rentals,  and  other  charges 
from  students,  faculty  members,  and  others  using  or  being 
served  by,  or  having  the  right  to  use,  or  having  the  right  to 
be  served  by"  the  facilities  financed  with  borrowed  funds. 

The  decision  apparently  sanctioned  the  pledging  of  both 
operating  income  from  self-liquidating  buildings  and  fees 
levied  to  support  bond  issues  for  administrative-instructional 
plant — making  no  distinction  between  operating  income  and 
fees.  However,  the  pledging  of  income  from  existing  property, 
though  not  specifically  an  issue,  appears  to  have  been  pro- 
hibited by  the  reasoning  of  the  decision;  yet  in  several 
municipal  cases  the  Florida  supreme  court  has  accepted  the 
broad  special  fund  doctrine.32  It  was  also  ruled  that  the 
remedies  available  to  bondholders  in  event  of  default  "do 
not  render  the  statute  invalid,  because  such  remedies  are 
applicable  only  to  the  particular  funds  that  are  represented 
by  the  pledged  fees,  rentals,  and  other  charges  .  .  .  and  not 
from  appropriations  of  money  made  by  the  state.   .   .   ,"33 

Appropriate  parts  of  the  decision  are  quoted  below.  The 
definition  of  the  revenue  bond  given  in  this  case  appears  to 
coincide  in  substance  with  that  of  Knappen,34  but  goes  further 
in  stating  apparently  that  a  revenue-bond  issue  amounts  to 
a  discounting  of  income  for  several  years  ahead  in  which  the 
state  has  no  ownership  interest  until  all  the  bonds  are  paid. 
Therefore,  since  the  state  does  not  have  ownership  interest 
in  the  income  which  supports  the  revenue-bond  issue,  such 
bonds  are  not  a  debt  of  the  state : 


31  123  Fla.  649,  167  So.  677  (1937) 

32  Page  15,  above. 

33  Hopkins  <v.  Baldwin,  op.  cit. 

34  Page  13,  above. 
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.  .  .  The  fees,  rentals,  and  other  charges  provided  to  be  im- 
posed and  collected  for  the  use  of  the  proposed  new  buildings  will 
constitute  a  proprietary  fund  in  esse  from  the  very  moment  the  new 
buildings  are  constructed  and  put  into  use,  and  therefore  may  be 
anticipated  and  funded  in  the  form  of  revenue  anticipation  certificates 
in  like  manner  as  the  water  revenues  considered  and  dealt  with  in  the 
case  of  State  v.  City  of  Miami,  113  Fla.  280,  152  So.  6,  and  in  Board 
of  Commissioners  of  Pinellas  County  v.  Herrick  (Fla.),  167  So.  386 
(decided  at  the  present  term),  were  held  to  be  fundable  in  the  form 
of  revenue  anticipation  certificates  that  do  not  involve  nor  contemplate 
the  obligation  of  any  part  whatever  of  the  state's  sovereign  revenue 
raising  powers  in  order  to  make  them  effectual  and  complete  for  the 
purposes  for  which  they  are  provided  to  be  issued,  and  which  do  not 
amount  to  a  mortgage  or  lien  or  any  charge  whatever  upon  any 
physical  property  or  franchise  held,  owned,  or  inuring  to  the  benefit 
of  the  state  or  any  of  its  political  subdivisions. 

The  record  of  the  present  case  now  before  the  court  indicates  a 
clear  intent  to  stay  within  constitutional  limitations  by  confining  the 
obligation  to  be  incurred  to  parietal  revenues  that  are  to  pass  through 
the  state's  hands,  and  which  are  to  be  derived  solely  as  a  quid  pro  quo 
for  the  use  and  enjoyment  of  new  facilities  to  be  owned  by  the  state, 
but  the  revenue  from  which  is  not  to  become  state  funds  so  long  as 
money  borrowed  for  the  purposes  of  the  projects  involved  remains 
unrepaid  to  the  United  States  Government,  or  to  the  assignees  of 
the  certificates  proposed  to  be  issued  to  it,  under  Chapter  16981, 
supra." 

This  case  belongs  in  the  restricted  special  fund  category. 
However,  Florida  was  classified  by  Williams  and  Nehemkis35 
as  being  one  of  the  states  accepting  the  broad  special  fund 
doctrine,  rejecting  specifically  the  limited  theory  in  two  munici- 
pal cases.36  Since  the  pledge  in  Hopkins  v.  Baldwin  did  not 
cover  more  than  the  income  from  new  property,  and  the 
question  of  omnibus  pledging  was  therefore  not  an  issue  in 
the  case,  it  may  be  presumed  that  the  classification  of  Florida 
remains  unchanged. 


35  op.  cit. 

36  State  <v.  City  of  Miami,  113  Fla.  280,  152  So.  6  (1933),  and  Boykin  v.  Town 
of  River  Junction,  169  So.  492  (1936). 
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A  State  Case  Sanctioning  the  Pledging  of  Income  from  the 
Land-Grant  Fund 

Turning  now  to  cases  involving  pledges  of  income  from 
other  sources  than  revenue  provided  by  the  building  or  build- 
ings financed  by  revenue  bonds,  the  Wyoming  case  of  Arnold 
v.  Bond37  involving  the  pledging  of  land-grant  endowment 
income  is  appropriate  for  citation  since  several  schools  have 
pledged  such  income  in  whole  or  in  part. 

In  1934  the  University  of  Wyoming  constructed  a  liberal 
arts  building  at  a  cost  of  $364,000,  $228,000  of  which  was 
borrowed.  After  the  University  pledged  the  income  from  its 
land-grant  endowment  fund  as  security  for  the  bonds,  the 
validity  of  the  pledge  was  made  the  subject  of  an  action 
carried  to  the  Wyoming  supreme  court.  The  constitutionality 
of  this  pledge  was  upheld,  as  follows: 

Bearing  in  mind  that  the  Act  of  February  18,  1881,  [a  federal 
statute]  permitted  the  use  of  the  funds  therein  mentioned  for  building 
purposes  under  certain  conditions,  and  bearing  further  in  mind  that 
the  enabling  act  permits  or  requires  the  use  of  the  income  "for 
university  purposes," 

We  think  we  are  justified  in  holding  that  the  use  of  such  income 
was  not  intended  to  be  confined  to  current  expenses,  but  may,  if 
necessary  and  proper,  be  used  for  the  erection  of  buildings  as  well, 
provided,  of  course,  that  legislative  authority  for  such  purpose  has, 
as  in  the  case  at  bar,  been  granted. 

Article  16  of  the  constitution  contains  provisions  for  the  limitation 
of  indebtedness.  .  .  .  The  question  is  whether  either  of  these 
sections  is  violated  by  the  legislative  act  in  question  and  by  the  pro- 
posed loan.  There  is  no  such  violation,  of  course,  if  the  indebtedness 
is  not  a  state  debt,  or  if  by  reason  of  the  payments  to  be  made  only 
out  of  the  income  of  the  university  fund,  liability  is  limited  so  as  not 
to  be  a  charge  on  the  taxpayers  of  the  state. 

We  are  inclined  to  agree  with  the  opinion  of  the  majority  of  the 
[lower]  court.  The  legislative  act  in  question  here  specifically  pro- 
vides that  only  the  income  shall  be  obligated  under  the  loan. 

But  we  have  said  that  the  income  from  the  fund  may  be  used  not 
only  for  current  expenses  but  for  the  erection  of  buildings  as  well,  and 
the  latter  right  can,  we  think,  give  rise  to  an  implied  power  of  antici- 


37  47  Wyo.  236,  34  Pac.  (2d)  28  (1934) 
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pating  the  income,  provided  that  the  exercise  of  that  power  is  reason- 
ably consistent  with  all  of  the  purposes  of  the  trust. 

If,  then,  it  can  be  said  under  the  facts  in  this  case  that  the  fund 
and  the  income  thereof  will  not,  on  the  whole,  be  impaired  and 
affected  adversely  in  contemplation  of  the  grant,  we  should,  we  think, 
uphold  the  legislative  act  in  question  and  the  proposed  loan. 

Turning  then  to  the  facts,  we  find  that  only  approximately  10  per 
cent  of  the  income  of  the  fund  will  be  needed  to  repay  the  loan  on 
the  amortization  plan  already  mentioned,  and  there  seems  to  be  no 
reason  to  think  that  the  proportion  will  be  increased  during  the  time 
necessary  to  repay  the  loan. 

The  legislature  may  be  presumed  to  know  the  condition  and  needs 
of  the  university.  The  act  in  question  may  be  taken  as  a  declaration 
that  it  needs  the  proposed  building,  and  that  at  the  same  time  the 
repayment  will  not  impair  the  essential  functions  of  the  university. 

In  summary  it  appears  that  the  validity  of  land-grant 
income  bonds  in  the  Arnold  case  rests  primarily  upon,  first, 
the  fact  that  the  source  of  funds  for  debt  payments,  while 
state  owned,  is  not  a  tax  source,  and  accordingly  the  special 
fund  doctrine  applies;  and  secondly,  upon  the  small  percentage 
which  the  debt  load  bears  to  total  income  derived  from  the 
land-grant  fund.  If  the  percentage  were  substantial,  conceiv- 
ably the  taxpayers  would  be  called  upon  to  provide  additional 
funds  for  the  normal  operation  of  the  University,  and  thus 
indirectly  would  be  paying  a  debt  prohibited  by  the  state 
constitution. 

Several  municipal  cases  involving  another  phase  of  the 
aforementioned  principle — how  far  can  a  revenue-bond  issuer 
go  in  such  practices  as  supplying  free  services  to  self-liquidating 
enterprises,  paying  their  operating  expenses,  promising  to 
collect  rates  to  produce  revenue  sufficient  for  debt  service, 
and  others — will  be  analyzed  later.  It  has  been  the  usual 
practice  for  educational  institutions  to  include  one  or  more 
such  pledges  in  their  loan  agreements. 

Cases  Involving  Mortgage  Security  as  a  Supplement 
to  Revenue  Security 

At  this  point,  debts  with  mortgage  security  in  addition 
to  revenue  security  will  be  discussed.  This  mortgage  debt 
is  a  direct  obligation  of  the  state  educational  institution  and 
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not  of  a  corporation  subsidiary  to  the  institution.  How  cor- 
porate subsidiaries  have  been  used  in  plant  financing  is  dis- 
cussed later.38 

The  distinction  is  frequently  made  between  a  "revenue" 
bond  and  a  "mortgage"  bond.  In  this  study  a  mortgage  bond, 
so-called,  is  considered  to  be  one  of  the  many  varieties  of 
revenue  bonds.  The  primary  security  behind  the  mortgage 
bond  is  the  revenue,  and  in  practice  the  mortgage  merely 
prevents  the  property  from  being  alienated  while  the  debt  is 
outstanding.  From  a  strictly  legal  point  of  view  this  statement 
is  not  true,  because  mortgage  indentures  in  general  provide, 
in  event  of  continuing  default,  for  foreclosure,  possession, 
operation  of  the  bonded  property  by  the  creditors,  or  public 
sale,  just  as  mortgages  given  by  private  corporations  do.  On 
the  other  hand,  there  are  examples  of  the  mortgage's  merely 
freezing  the  property  during  the  life  of  the  bonds  with  few 
additional  rights,  the  "statutory  mortgage  lien"  used  in  Ken- 
tucky being  of  this  type.  But  though  legally  the  right  of 
foreclosure  is  provided  in  the  indenture,  it  is  of  little  or  no 
practical  value  where  public  property  is  involved.  Private 
bondholders  could  not  as  a  practical  matter  take  over  and 
operate,  for  example,  the  union  building  of  a  state  educational 
institution.  Normally  they  could  sell  such  property  to  others 
were  it  private  property,  and  thus  recover  something  on  their 
investment.  To  the  knowledge  of  the  authors,  no  bondholders' 
group  has  attempted  to  take  over  and  liquidate  the  bonded 
property  of  a  state  institution,  educational  or  otherwise.  More 
practical  solutions  to  defaults  have  been  worked  out,  as  are 
illustrated  in  Part  V. 

Since  most  revenue  bonds  historically  have  been  issued 
without  the  mortgage  feature,  the  validity  of  revenue-mort- 
gage bonds  has  been  questioned  in  fewer  court  actions.  These 
decisions  may  be  summarized  thus:  Mortgage  security  is 
not  a  debt  in  violation  of  the  constitution  if 

1.  A  purchase-money  mortgage  is  given  in  payment  for 
property,  or  bonds  are  secured  by  a  mortgage  only  on 
property  to  be  acquired  with  the  proceeds  from  the 
bond  sale. 


38  Page  35  ff. 
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2.  A  statutory  mortgage,  limiting  or  prohibiting  fore- 
closure and/or  public  sale  after  foreclosure,  is  made 
the  security  for  the  debt. 

The  purchase-money  mortgage  would  not  constitute  a  state 
debt  if  the  reasoning  of  the  restricted  special  fund  doctrine 
be  followed.  If  under  this  concept  only  the  revenues  of 
property  not  previously  owned  may  validly  be  pledged,  there 
should,  by  extension  of  this  reasoning,  exist  no  constitutional 
objection  if  only  the  property  not  previously  owned  is  included 
in  the  security  as  a  mortgage.  This  appears  to  constitute  the 
majority  of  court  opinion  for  the  country  as  a  whole.  Numer- 
ous cases  in  which  this  issue  was  raised  are  listed  in  Footnote 
69  of  the  article  prepared  by  E.  H.  Foley,  Jr.,  which  in  1936 
appeared  in  the  Michigan  Law  Review.39 

Question  has  been  raised  as  to  whether  any  mortgage 
constitutes  a  debt,  even  when  the  mortgage  covers  only  the 
acquired  property.   According  to  Foley:40 

The  argument  is  that  the  mortgagor  may  forfeit  the  equity  which 
it  is  assumed  to  have  been  acquired  in  mortgaged  properties  by  pay- 
ing the  obligations  as  they  become  due.  It  is  said  that  this  risk  of  loss 
coerces  the  [municipal]  corporation  to  pay  off  the  mortgage. 

It  appears  that  the  majority  of  decisions  examined  reject 
this  argument;  but  the  question  whether  mortgages  on  prop- 
erty already  owned  in  addition  to  those  on  new  property  are 
valid  debts  still  appears  to  be  in  doubt. 

The  statutory  mortgage,  No.  2  above,  whereby  the  prop- 
erty, even  if  foreclosed,  cannot  be  sold  publicly,  is  based 
upon  legislation  modifying  common  law,  under  which  a  mort- 
gage is  considered  a  debt.  Under  a  statutory  mortgage, 
states  Foley : 

The  holder  of  a  mortgage  secured  by  an  obligation  which  is  not 
reducible  to  a  money  judgment  or  decree  may  be  without  a  remedy. 
This  results  from  statutory  changes  in  common-law  rules  applicable 
to  foreclosures  rather  than  from  any  essential  relation  between  a 
mortgage  and  a  debt. 


39  E.  H.  Foley,  Jr.,  "Revenue  Financing  of  Public  Enterprises,"  Michigan  Law 
Review  (November,  1936). 

40  Ibid. 
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An  example  of  the  reasoning  used  in  sanctioning  the  limited 
mortgage  is  found  in  the  Kentucky  case,  Hughes  v.  State 
Board  of  Health*1  In  this  action,  Chapter  141  of  the  1934 
Acts  was  attacked.  This  law  of  1934  was  an  enabling  act 
''authorizing  the  State  Board  of  Health  to  borrow  money 
to  pay  for  the  erection  of  an  additional  building  on  a  self- 
liquidating  plan,  and  to  execute  its  bonds  for  the  amount  so 
borrowed,  and  to  secure  the  payment  of  bonds  by  the  execution 
of  a  mortgage  upon  the  real  estate  held  by  it." 

In  discussing  the  loan  for  the  State  Board  of  Health 
building,  the  court  said: 

Taking  up  next  the  question  of  the  loan,  we  find  that  it  is  secured 
by  a  mortgage  on  the  real  estate  and  an  expressed  lien  "upon  the 
moneys  at  any  time  in  the  sinking  fund  and  for  the  interest  account 
and/or  the  reserve  fund."  We  have  here  the  question  as  to  whether 
the  execution  of  a  mortgage  and  the  issuance  of  bonds  to  secure  the 
payment  thereof  constitutes  a  debt  within  the  prohibitions  of  Sections 
49  and  50  and  177  of  the  Constitution  or  any  one  or  more  of  them. 

It  may  be  observed  from  a  reading  of  the  proposed  agreement  and 
attached  schedules  that  it  is  the  expressed  intent  and  purpose  of  the 
instruments  of  writing,  and  likewise  the  intent  of  the  parties,  that 
the  lender  is  to  look  alone  to  funds  from  operating  receipts  to  liquidate 
the  indebtedness.  There  is  nothing  contained  in  the  act  or  in  the  setup 
which  in  any  way  obligates  the  commonwealth  to  pay  any  part  or 
portion  of  the  bonds. 

It  is  stated,  and  not  denied,  that  the  property  conveyed  to  the 
board  for  the  purposes  mentioned  is  free  from  encumbrance.  No  tax 
levy  will  have  to  be  made  to  meet  the  obligation  created  by  the  issu- 
ance of  bonds.  It  is  true  that  if  the  payments  of  the  bonds  are  not 
met  there  may  occur  a  foreclosure  and  consequent  passing  of  the 
property  to  other  hands,  but  should  such  be  the  case  the  common- 
wealth could  not  make  good  a  possible  deficiency  judgment. 

We  can  see  no  substantial  grounds  upon  which  it  can  be  argued 
successfully  that  the  transfer  of  the  property  to  the  board,  and  the 
pledging  thereof  by  the  board  to  secure  the  government  loan  creates 
a  debt  against  the  commonwealth.     .     .     . 

To  summarize  the  reasoning  of  the  above  decision,  the 
validity  of  the  State  Board  of  Health  debt  appears  to  be  based 
upon  the  following:     (1)  The  lender  can  look  to  the  revenue 

41  260  Ky.  228,  84  S.  W.  (2d)  52  (1934). 
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alone  for  payment  of  the  bonds,  according  to  the  expressed 
intent  and  purpose  of  the  loan  agreement.  (2)  No  tax  levy 
will  be  needed  to  clear  title  to  the  property  conveyed  from  the 
Commonwealth  of  Kentucky  to  the  State  Board  of  Health 
for  the  purpose  of  mortgaging  since  the  property  was  unen- 
cumbered at  the  time  of  conveyance.  (3)  In  the  event  of 
foreclosure  and  the  appointment  of  a  receiver  to  operate  the 
property,  the  state  cannot  be  sued  for  a  deficiency  judgment. 

To  clarify  No.  3  it  should  be  pointed  out  that  the  statutory 
mortgage  lien  permitted  by  Kentucky  laws  prohibits  public 
sale  of  mortgaged  property,  thus  changing  the  common  law 
on  mortgages  to  this  extent;  the  laws  do,  however,  give  the 
bondholders  the  right  to  have  a  receiver  appointed  in  the 
event  of  default,  uwith  power  to  charge  and  collect  rentals 
sufficient  to  provide  for  the  payment  of  any  bonds  or  obliga- 
tions outstanding  against  said  buildings  and  for  the  payment 
of  operating  expenses."42 

In  Indiana,  higher  educational  institution  bond  issues  having 
first  mortgage  security  on  the  real  estate  and  buildings  in 
addition  to  being  payable  from  net  income  are  common.  An 
enabling  act  for  dormitories,  passed  in  1927,43  has  never 
been  tested  judicially.  Foreclosable  mortgages  have  been 
executed  under  this  statute.  As  in  the  Kentucky  case,  the 
real  estate  conveyed  under  the  mortgages  was  unencumbered. 
But  again  the  state  is  immune  from  liability  for  a  deficiency 
judgment,  one  of  the  reasons  used  above  in  validating  the 
Kentucky  bonds.44 

Despite  the  fine  reasoning  which  may  be  used  to  justify 
mortgage  bonds  involving  property  already  owned,  one  could 


42  Quotation  from  Acts  of  the  General  Assembly  (Commonwealth  of  Ken- 
tucky), 1934,  Chapter  72,  Section  7.  See  Appendix,  page  252,  for  excerpts  from 
this  law. 

43  See  Appendix,  page  254,  for  a  copy  of  this  law. 

44  A  state,  unlike  a  municipal  corporation,  cannot  be  sued  without  its  consent; 
thus  a  state  cannot  be  coerced  into  collecting  taxes  to  pay  a  debt.  However,  when 
special  and  not  general  obligations  are  involved,  and  certain  contractual  duties 
in  administering  the  special  funds  securing  the  bonds  are  assumed  by  law,  action 
can,  by  and  large,  be  taken  against  the  appropriate  state  officers  to  compel  per- 
formance of  their  statutory  duties.  For  further  information  on  the  immunity 
of  states  to  suits,  see  Leonard  A.  Jones,  The  Laiv  of  Bonds  and  Bond  Securities, 
Fourth  Ed.   (Indianapolis:  The  Bobbs-Merrill  Company,  1935),  pp.  617-619. 
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agree  that  these  mortgages  could  become  coercive,  so  that 
in  periods  of  low  operating  earnings  the  temptation  to  use 
funds  from  other  sources  would  be  great.  In  a  summary  of 
court  attitudes  on  this  point,  Knappen45  has  said: 

.  .  .  The  possibility  of  coercion  still  bothers  the  courts,  how- 
ever, and  where  they  think  that  the  taxpayers  might  contribute 
funds  to  prevent  the  loss  of  property  previously  owned  free  and 
clear,  but  now  mortgaged  as  additional  security  to  protect  revenue 
bonds,  they  are  likely  to  hold  that  the  bonds  constitute  a  "debt" 
within  the  meaning  of  the  limitation.  The  pledge  of  a  franchise 
in  case  foreclosure  became  necessary  rendered  revenue  bonds  an 
indebtedness  in  Illinois,  but  not  in  Ohio.  The  former  was  a  mu- 
nicipal, the  latter,  a  state  case. 

Revenue  Bonds  Supported  by  the  Entire  Income  from  Property 
to  Which  the  State  Contributes  Part  of  the  Cost 

A  practice  differing  from  the  mortgaging  of  property 
already  owned  but  similar  in  its  implications  as  to  whether 
the  constitutional  debt  provisions  are  violated  occurs  when 
the  state  or  the  institution  contributes  part  of  the  initial  plant 
cost  out  of  funds  already  owned.  These  funds  may  be  derived 
from  a  number  of  sources.  They  may  represent,  for  example, 
accumulated  dormitory  net  income  from  prior  years'  opera- 
tions, gifts,  appropriations  made  by  the  legislature  out  of  the 
state's  general  fund,   or  miscellaneous  sources. 

Reference  is  again  made  to  Fanning  v.  University  of  Min- 
nesota, discussed  previously  in  reviewing  the  definitions  of 
the  relationship  between  university  and  state  given  in  that 
case.46  This  action  questioned  the  legality  of  the  university's 
proposal  to  finance  a  dormitory  costing  $300,000,  of  which 
$215,000  would  be  borrowed  and  $85,000  of  which  would 
be  contributed  by  the  university  in  funds  derived  from  rental 
properties  and  the  university  press.  It  was  alleged  that  no 
funds  were  available  to  finance  the  construction — this  involved, 
in  turn,  the  assertion  that  the  university  had  no  legal  right 
to  use  the  $85,000  for  this  purpose,  and  that  the  $215,000 
proposed  loan  was  unconstitutional. 


45  Knappen,  op.  cit.,  p.  56. 

46  Pages  7-9,  above. 


32  DEBT  FINANCING  OF  PLANT  ADDITIONS 

The  court  held  that,  since  the  university  is  a  constitutional 
corporation,  it  could  apply  the  $85,000  as  it  saw  fit  without 
a  legislative  appropriation.  As  to  the  proposed  $215,000 
loan,  its  validity  was  upheld  because  payment  was  to  be 
made  solely  from  income  from  the  dormitory  even  though  a 
portion  of  the  university's  funds  was  responsible  for  pro- 
ducing part  of  the  income: 

There  can  be  no  assertion  of  a  right  by  the  holders  of  the  bonds 
against  any  university  property  except  the  specified  income.  Other- 
wise there  is  no  attempt  to  pledge  university  or  state  property. 
There  is  no  individual  liability  or  state  or  board  or  university 
money  obligation  sought  to  be  created. 

If  the  board  finds  this  a  convenient  way  of  dealing  with  money 
coming  to  it  and  subject  to  its  disposal,  it  may  make  use  of  it. 
Thereby  it  does  not  create  or  contract  a  debt  of  the  state  or  pledge 
its  credit  within  the  inhibitions  of  Article  9,  Sections  5-9  of  the 
constitution. 

The  statement  above,  "there  is  no  attempt  to  pledge 
university  or  state  property,"  might  imply  that,  if  the  prop- 
erty were  mortgaged,  the  loan  would  be  invalid.  In  such 
an  event  the  Minnesota  decision  would  be  the  opposite  of 
that  rendered  in  Kentucky.47  Since  the  mortgage  question 
was  not  involved  in  the  Minnesota  case,  however,  one  cannot 
be  sure  that  the  implication  is  correct. 

An  interesting  question  would  arise  if  an  appropriation 
from  general  tax  funds  were  made  to  finance  part  of  the 
plant  cost  and  the  entire  plant  were  mortgaged  without 
restrictions  to  secure  a  debt  representing  only  a  portion  of 
the  cost.  It  might  be  reasoned  that  mortgaging  the  state's 
equity  in  new  plant  is  not  greatly  different  from  including  in 
the  mortgage  land  already  owned  for  some  time,  for  both 
are  the  taxpayers'  assets.  But  this  would  still  leave  the 
question  in  the  realm  of  doubt  which  still  exists  regarding 
the  validity  of  revenue-mortgage  bonds  secured  by  acquired 
and  existing  property.48 


47  Hughes  v.  State  Board  of  Health,  page  29,  above. 

48  See  page  31,  above. 
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Bases  for  Validity  of  Rates  and  Occupancy  Covenants, 

Agreements  by  Issuer  to  Assume  Certain  Operating 

Expenses,  and  Similar  Pledges 

In  numerous  cases  institutional  trust  indentures  and  loan 
resolutions  contain  one  or  more  of  the  following  pledges  in 
addition  to  those  pledges  relating  to  the  revenue :  all,  or  a 
portion  of  operating  expenses,  such  as  heat,  light,  and  power, 
are  to  be  assumed  by  the  issuing  institution;  services  provided 
to  the  institution  by  the  bonded  building  will  be  paid  for  at 
regular  rates,  and  free  services  to  others  will  not  be  permitted; 
in  the  management  of  the  debt-financed  property  the  institu- 
tion agrees  to  set  rates  high  enough  to  meet  all  liabilities  to 
which  the  building  is  subject,  and  to  require  that  the  building 
be  occupied  to  capacity  at  all  times,  with  other  debt-free 
facilities  subordinated  to  this  end  if  necessary. 

Revenue  bonds  whose  security  contract  includes  one  or 
more  of  the  above  provisions  fall  among  the  several  variations 
of  revenue  bonds  mentioned  on  page  13  above,  and  are  by 
definition  not  true  revenue  bonds  if  it  be  assumed  that  the 
true  revenue  bond  is  an  obligation  payable  solely  from  the 
net  income  of  the  building  whose  construction  the  bond  issue 
financed,  the  net  income  being  computed  according  to  accepted 
accounting  practices. 

Municipal  indenture  provisions  analogous  to  those  listed 
above  have  at  times  been  questioned  in  the  courts  in  suits 
attacking  the  constitutionality  of  the  bond  issues.  The  test 
as  to  whether  the  subject  provisions  invalidate  a  revenue-bond 
issue  appears  to  lie  in  whether  the  taxpayer  is  or  might  be 
called  upon  to  supply  funds  directly  or  indirectly  to  meet 
the  obligations  created  by  the  covenants,49  or  whether  the 
state's  credit  can  be  impaired  by  the  existence  of  such  cov- 
enants.50 Furthermore,  when  the  rates  and  occupancy  cov- 
enants are  concerned,  the  raising  of  rates  to  levels  above 
what  is  reasonable  has  been  held  to  be  in  effect  the  levying 
of  a  tax.51 


49  C.  D.  Williams  and  P.  R.  Nehemkis,  Jr.,  op.  cit. 

50  Foley,  op.  cit. 

51  Ibid.    The  case  in  which  this  question  was  decided  is  State  ex  rel.  City  of 
Vero  Beach  v.  McConnell,  169  So.  628  (Fla.,  1936). 
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In  taking  first  for  discussion  the  matter  of  payment  of 
operating  expenses  by  the  issuer,  three  cases  cited  by  Knap- 
pen52  uphold  the  pledging  of  gross  income,  or  a  fixed  amount 
thereof,  "even  though  such  pledge  may  result  in  throwing 
the  burden  of  operating  expenses  upon  the  municipality."53 
In  numerous  cases,  as  shown  by  the  tabulations  of  Part  II, 
the  indentures  provide  for  pledging  all  or  part  of  the  gross 
income,  or  that  certain  expenses,  as,  for  example,  heat,  light, 
and  power  shall  be  assumed  by  the  issuing  agency.  There 
exists  only  a  spotty  collection  of  court  opinion  as  to  the  validity 
of  these  pledges,  being  limited  largely  to  municipal  cases 
involving  analogous  pledges. 

Second,  regarding  the  question  of  services  furnished  by 
the  debt-financed  building,  it  is  necessary  to  turn  again  to 
municipal  cases  to  discover  court  attitudes  toward  pledges 
involving  such  services.  In  a  Missouri  case  involving  the 
revenue  bonds  of  the  Harrisonville  municipal  light  system, 
cited  by  Williams  and  Nehemkis,54  the  court  held  that  the 
covenant  of  the  city,  namely,  to  pay  into  the  fund  "at  the 
regular  established  rates  for  all  product  or  service  of  said 
plant  used  by  the  city  or  any  department  thereof  for  any  and 
all  public  services,"  created  a  debt  because  this  meant  that 
tax  funds  were  being  pledged.  Williams  and  Nehemkis  point 
out  further  that  this  decision  was  reversed  in  Florida,  Ken- 
tucky, and  Mississippi.  They  criticize  the  Missouri  decision 
as  follows: 

The  difficulty  with  the  Missouri  case  is  that  the  court  fails  to 
appreciate  the  difference  between  an  absolute  obligation  to  pay 
money  for  a  consideration  already  received,  that  is,  a  debt,  and  an 
absolute  obligation  to  pay  a  fair  price  for  services  ordered  if  they 
are  so  ordered.  The  fact  that  payment  for  services  will  go  into  a 
fund  from  which  is  to  be  paid  an  obligation,  otherwise  not  a  debt, 
does  not  transform  that  obligation  into  a  debt.    The  Harrisonville 


52  Knappen,  op.  cit.,  p.  52.  The  cases  are:  Tivitchell  v.  City  of  Seattle,  106 
Wash.  32,  179  Pac.  127  (1919)  ;  Bankhead  v.  Town  of  Sulligent,  229  Ala.  45,  155 
So.  869  (1934)  ;  State  ex.  ret.  Hannibal  v.  Smith,  335  Mo.  825,  74  S.  W.  (2d)  367 
(1934). 

53  Ibid. 

54  Op.  cit.,  Wight  v.  City  of  Harrisonville,  328  Mo.  549,  41  S.  W.  (2d)  155 
(1931). 
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opinion  shows  the  doubt  entertained  by  the  court,  for  it  characterizes 
the  provision  as  a  "subterfuge"  and  a  "trick."  Unwarranted  vitupera- 
tion may  be  interpreted  as  lack  of  confidence.55 

Apparently  the  issuer  can  agree  to  take  services  at  regularly 
established  rates,  and  that  agreement  would  be  valid.  If, 
however,  certain  decisions  in  Kentucky  as  cited  by  Foley  are 
taken  into  account,  the  agreement  must  not  be  binding  beyond 
agreeing  only  "to  pay  for  any  services  which  may  be  used 
by  it."56   In  other  words,  subsidizing  of  operations  is  banned. 

FINANCING  THROUGH  CORPORATE  AFFILIATES 

In  several  states  it  has  been  customary  to  have  a  corporation 
separate  from  the  university  corporation  assume  the  liability 
for  building  debt.  These  non-profit  corporations  were  found 
to  have  been  organized  under  the  regular  state  incorporation 
laws,  except  in  Massachusetts  and  Oklahoma.  In  Massa- 
chusetts, the  Massachusetts  State  College  Building  Association 
was  incorporated  directly  by  the  legislature  in  1939  ;57  in 
Oklahoma,  the  University  of  Oklahoma  Housing  Authority 
was  also  chartered  directly  in  1943. 

The  organizing  of  corporate  affiliates  in  many  cases  ante- 
dated the  passage  of  laws  authorizing  the  direct  issuance  of 
bonds.  The  experiences  of  the  State  College  of  Washington 
with  its  affiliate,  the  Community  Building  Company  (organ- 
ized in  1919),  were  reported  to  have  been  taken  into  account 
in  framing  the  law  authorizing  the  direct  issuance  of  revenue 
bonds  passed  by  the  legislature  in  1933. 

In  Massachusetts,  on  the  other  hand,  the  legislature,  as  it 
was  reported,  preferred  to  have  the  building  debt  carried  by 
a  corporate  affiliate.  Two  bills  were  before  the  legislature 
in  1939,  one  providing  for  direct  issuance  and  the  other 
chartering  the  Massachusetts  State  College  Building  Associa- 
tion.  The  latter  bill  was  adopted. 

55  C.  D.  Williams  and  P.  R.  Nehemkis,  Jr.,  op.  cit.  Cases  cited  are  Kentucky 
Utilities  Co.  v.  City  of  Paris,  248  Ky.  252,  58  S.  W.  (2d)  361  (1933)  ;  State  v. 
City  of  Punta  Gorda,  168  So.  835  (Fla.  1936)  ;  Street  v.  Town  of  Ripley,  161 
So.  855  (Miss.  1936). 

56  Op.  cit. 

57  See  Appendix,  page  245,  for  General  Laws  of  Massachusetts,  1939,  Chap- 
ter 388. 
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The  Wisconsin  University  Building  Corporation  was  in- 
volved in  a  suit  attacking  the  validity  of  its  revenue-mortgage 
obligations.58  The  affirmative  and  majority  opinion  is  interest- 
ing for  its  reasoning  in  validating  the  debt  on  buildings  used 
by  the  University  of  Wisconsin,  holding,  in  effect,  that  there 
is  no  difference  between  direct  and  indirect  special  obligations 
so  long  as  the  debt  comes  within  the  scope  of  the  special 
fund  doctrine.  Justice  Eschweiler's  vigorous  dissent  is  also 
worthy  of  study  because  of  its  charges  of  indirection  and 
subterfuge.  The  reasoning  of  the  dissent  would,  if  followed 
in  Wisconsin  and  other  states,  outlaw  both  direct  and  indirect 
financing  since  the  dissent  held  that  the  obligations  were  state 
debts,  and  that  an  indirect  obligation  cannot  hide  the  real 
character  of  this  obligation. 

The  Wisconsin  plan  involved  the  conveyance  of  site  land 
to  the  Wisconsin  University  Building  Corporation  by  the 
University  of  Wisconsin,  and  the  mortgaging  by  the  Building 
Corporation  of  this  land  as  partial  security  for  a  building 
loan  which  was  the  obligation  of  the  Building  Corporation. 
Additional  security  included  a  first  mortgage  on  the  building 
and  the  pledging  of  the  leasehold  contract  between  the  Build- 
ing Corporation  and  the  University  under  which  the  Uni- 
versity agreed  to  pay  a  stipulated  rental  for  use  of  the  building 
during  a  term  of  years,  the  rental  being  calculated  at  a  sum 
sufficient  to  service  the  debt;  upon  retirement  of  the  debt  the 
property  was  to  revert  to  the  University.  The  rental  arrange- 
ment appears  in  effect  to  be  the  purchasing  of  the  building 
on  the  installment  plan,  as  in  the  early  financial  plans  utilized 
by  institutions  in  Oregon,  Washington,  and  Idaho,  where 
certain  statutes  specifically  authorized  the  acquisition  of  build- 
ings on  the  installment-payment  basis. 

In  Loomis  v.  Callahan  suit  was  brought  by  Loomis,  a 
school  teacher,  real  estate  owner,  and  taxpayer,  and  a  con- 
tributing member  of  the  State  Retirement  System,  against 
the  Annuity  Board  of  the  State  Retirement  System  to  restrain 
the  Annuity  Board  from  investing  Retirement  System  funds 
in  buildings  constructed  by  the  Wisconsin  University  Building 


58  Loomis  v.  Callahan,  196  Wis.  518,  220  N.  W.  816  (1928). 
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Corporation,  organized  by  and  on  behalf  of  the  University 
of  Wisconsin. 

The  portions  of  the  decision  quoted  here  discuss  the  ques- 
tion whether  the  agreement  to  pay  rent  under  a  long-term 
lease  involves  the  creation  of  a  state  debt: 

It  is  of  no  legal  consequence  to  say  that  the  plan  is  a  subterfuge 
and  devised  for  the  mere  purpose  of  circumventing  the  constitution. 
That  may  be  admitted  without  answering  the  question  thus  pre- 
sented one  way  or  the  other.  In  order  to  condemn  the  transaction 
it  must  be  found  that  it  creates  a  state  debt  within  the  meaning 
of  the  constitution.  Even  though  any  plan  which  places  needed 
buildings  at  the  disposal  of  the  state  may  be  said  to  circumvene  the 
constitution,  it  does  not  offend  against  the  constitution  unless  the  plan 
does  give  rise  to  a  state  debt  within  the  meaning  of  the  constitution. 

Under  this  plan  the  only  obligation  entered  into  by  any  one  repre- 
senting the  state,  or  with  power  to  bind  the  state  is  the  obligation  to 
pay  the  designated  rent  stipulated  by  the  terms  of  the  lease  running 
from  the  building  corporation  to  the  board  of  regents.  But  for  this 
purpose  only  the  proceeds  arising  from  the  operation  of  the  leased 
property  are  to  be  applied  to  the  payment  of  the  rent. 

It  is  not  contended  that  the  state  can  be  coerced  into  applying  to 
the  payment  of  its  rent  either  its  general  revenues  or  property  owned 
by  it  at  the  time  of  lease  by  the  building  corporation.  "The  regents 
are  free  at  their  election  to  abandon  the  plan  of  acquiring  or  hold- 
ing that  which,  prior  to  the  contract,  they  did  not  own."  (Connor  v. 
Marsh  field,  128  Wise.  280,  107  N.  W.  639.) 

That  a  city  may  contract  for  the  purchase  of  property  and  pledge 
the  proceeds  arising  from  the  operation  of  the  property  so  pur- 
chased without  creating  a  city  indebtedness  and  that  such  a  trans- 
action does  not  create  a  general  city  indebtedness,  is  thoroughly 
settled  by  decisions  of  this  court  (State  ex  rel.  Morgan  v.  Portage, 
174  Wise.  588,  184  N.  W.  376.)  .... 

It  appears  plain  that  the  transaction  we  are  considering  falls 
squarely  within  the  doctrine  of  the  prior  decisions  of  this  court. 
The  board  of  regents  acquired  an  interest  in  property  it  did  not 
have.  In  purchasing  that  property  it  does  not  pledge  the  general 
credit  of  the  state.  It  pledges  to  the  payment  for  the  property 
moneys  arising  from  the  operation  of  the  property  thus  acquired. 
Such  a  transaction  does  not  constitute  a  city  indebtedness.  No 
more  does  it  constitute  a  state  indebtedness.  We  conclude  without 
difficulty  that  the  transaction  does  not  offend  against  the  provision 
of  the  constitution  prohibiting  a  state  indebtedness  of  more  than 
one  hundred  thousand  dollars. 
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There  is  introduced  in  this  case  the  dictum  that  the  agree- 
ment of  the  University  to  service  revenue  obligations  may  be 
abandoned  at  the  election  of  the  regents.  To  a  degree  this 
is  unusual  in  that  loan  agreements  are  found  usually  to  provide 
that  an  institution  will  use  its  best  efforts  to  keep  the  property 
utilized  at  a  rate  sufficient  to  provide  revenue  for  full  bond 
service. 

The  decision  is  similar  to  the  Florida  decision  cited  above 
in  holding  that  in  effect  a  revenue  bond  is  a  valid  obligation 
if  it  is  payable  solely  from  the  revenues  of  the  buildings  it 
financed. 

The  dissenting  opinion  of  Justice  Eschweiler  is  vigorous  in 
its  opposition  to  both  the  plan  of  financing  through  the 
Wisconsin  University  Building  Corporation  and  the  obliga- 
tions of  the  Building  Corporation: 

No  one  could  successfully  contend  that  the  board  of  regents  of 
the  University  could  have  gone  to  these  defendants  and  obtained 
directly  from  them  loans  of  these  trust  funds  to  the  amounts  and 
for  the  purposes  that  are  being  authorized  by  this  decision.  A  direct 
loan  by  the  regents  would  clearly  be  in  violation  of  the  constitutional 
limitation  upon  the  state's  power  to  contract  debts  under  the  con- 
ceded present  condition  of  its  outstanding  obligations.  The  failure 
here  to  follow  the  direct,  open  and  above-board  method  of  attempting 
a  direct  loan  by  the  regents,  they  who  want  this  money  and  they 
who  are  to  spend  it,  is  an  admission  that  the  desired  funds  cannot 
be  obtained  except  coupled  with  the  possible  taint  that  may  go  with 
indirection  or  subterfuge. 

That  the  advancing  of  these  large  sums  aggregating  over  seven 
hundred  thousand  dollars  by  the  defendants,  trustees,  is  a  loan  by 
them  of  those  funds  is  clear.  The  trustees  in  so  advancing  these 
trust  funds  are  making  a  loan  and  they  thereby  assume  the  position 
of  a  creditor;  inevitably  the  other  party  to  this  transaction  is  a 
borrower  and  a  forthwith,  downright  debtor.  No  words  by  the 
legislature  or  anybody  else  can  other  than  colorably  change  that 
situation.  This  transaction  cannot  be  read  out  of  the  legal  definition 
of  the  word  "debt"  as  used  in  the  Constitution  and  as  defined  in 
State  ex  rel.  Owen  v.  Donald,  160  Wise.  21,  151  N.  W.  331.  This 
prior  express  ruling  on  such  a  question  is,  as  I  view  it,  being  merely 
brushed  aside  and  disregarded  by  the  majority  opinion  here,  which, 
as  I  read  it,  views  the  matter  as  though  there  were  but  one  side  in 
this  matter — that  of  the  borrower — and  not  considering  it  a  two-party 
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arrangement.  The  suggestion  by  the  majority  that  there  is  no  debt 
because  the  regents  may,  at  their  option,  at  any  time  abandon  the 
several  building  projects,  and  that  there  would  be  then  no  ways  or 
means,  by  legal  proceedings,  to  compel  the  regents  or  the  state  to 
replace  the  depletion  in  the  trust  funds,  would,  if  correct,  place  the 
defendants  as  custodians  of  trust  funds  and  making  loans  with  such 
a  contingency,  in  a  position  not  to  be  envied.  It  surely  cannot  be 
treated  as  a  gift,  for  as  trustees  they  have  no  power  to  make  gifts. 
They  can  make  no  legitimate  advance  of  such  funds,  either  under  any 
statute  or  under  heretofore  recognized  doctrine  concerning  the 
duties  and  powers  of  trustees,  except  and  unless  there  be  present 
an  express  or  implied  obligation  by  a  responsible,  tangible  debtor, 
in  good  faith,  to  repay  the  same.  They  have  neither  express  nor 
implied  power  to  advance  their  funds  to  a  mere  shadow  of  a  creditor. 
The  money  is  in  fact  being  presently  advanced  for  the  state  of 
Wisconsin,  as  represented  in  this  particular  transaction  by  its  Uni- 
versity, and  is  to  be  used  by  it.  Sec.  36.06(6).  For  money  so  used 
there  exists  a  moral  obligation,  which  would  and  should  be  fully 
as  binding  as  any  legal  obligation  could  be,  upon  the  state  of  Wis- 
consin, to  see  to  it  that  moneys  so  taken  from  such  trust  funds  (for 
the  conservation  of  which  the  state  itself  is  bound)  are  replaced  in 
the  trust  funds,  as  though  there  had  been  an  express  promise  on  the 
part  of  the  state  to  so  repay.  The  resort  under  Sec.  36.06(6)  to 
the  purely  euphonious  phrase,  "provided  that  nothing  herein  con- 
tained shall  authorize  the  regents  to  incur  any  state  debt  for  the 
construction  of  such  buildings,  equipment  or  improvement,"  is  rather 
more  of  a  confession  of  weakness  of  than  a  strengthening  bulwark 
to  this  scheme  to  enable  public  officials  to  do  by  indirect  that  which 
they  could  not  do  by  direct  methods.  Even  a  legislative  declaration 
that  in  some  particular  instance  two  and  two  are  no  longer  four, 
but  zero,  does  not  alter  the  inexorable  mathematical  result  obtained 
by  simple  addition. 

This  being  so  clearly  the  obtaining  of  over  $700,000  to  be  used 
for  state  purposes  by  state  officials,  I  think  it  is  prohibited  by  the 
language  as  well  as  the  spirit  of  Art.  VIII  of  the  Constitution,  so 
carefully,  stringently,  and  wisely  limiting  the  otherwise  uncontrollable 
legislative  and  administrative  impulses  to  mortgage  the  future  for  the 
desires  of  the  present.     .     .     . 

The  Wisconsin  case  is  complicated  by  the  existence  of 
other  issues  than  whether  the  debt  of  the  Building  Corporation 
is  a  general  or  special  obligation,  viz.,  the  fact  that  the  loans 
are  not  the  direct  obligation  of  the  University,  which  makes 
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use  of  the  buildings  financed  by  the  loans,  and  whether  state 
trust  funds  may  legally  make  such  loans.  Loomis  v.  Callahan, 
furthermore,  was  a  fairly  early  case  (1928)  in  the  develop- 
ment of  the  special  fund  doctrine  as  applied  to  state  obligations 
and  the  protection  to  the  taxpayer  provided  by  the  doctrine. 
A  dissenting  opinion  so  logical  and  vigorous  as  that  rendered 
in  Loomis  v.  Callahan  would  therefore  not  appear  to  be 
unusual.  Though  the  building  obligations  were  validated  by 
the  majority  opinion,  the  dissent  appears  to  be  very  important 
in  showing  how  acts  of  states  and  state  officials,  even  though 
valid,  can  be  seriously  questioned. 

Two  later  cases  in  Pennsylvania  should  be  noted  in  con- 
cluding this  section  on  financing  with  the  assistance  of  cor- 
porate affiliates. 

The  General  State  Authority  of  Pennsylvania  was  created 
in  1935  as  a  corporate  instrumentality  of  the  Commonwealth 
of  Pennsylvania  through  which  the  public  works  program  of 
the  Commonwealth  was  carried  out.  The  Authority  was  given 
power  to  borrow  money  and  accept  Federal  public  works 
grants.  It  carried  out  a  vast  amount  of  financing  and  con- 
struction on  behalf  of  numerous  agencies  of  the  Common- 
wealth of  Pennsylvania,  including  the  institutions  of  higher 
learning. 

The  financial  arrangements  in  general  were  these:  site 
land  was  first  conveyed  by  the  Commonwealth  to  the  Authority 
and  later  mortgaged  as  partial  security  for  bonds  issued  by 
the  Authority.  A  building  lease  was  then  entered  into  between 
the  Authority  and  the  state  agency  on  whose  behalf  the 
building  was  constructed,  providing  for  a  rental  sufficient  to 
amortize  the  Authority's  bonds  on  the  building  over  a  30-year 
period.  At  the  end  of  the  period,  title  to  the  land  and  building 
was  to  revert  to  the  Commonwealth.  The  rental  charge  was 
not  tied  to  any  particular  source  of  funds,  being  considered 
only  as  general  rental  expense. 

The  act  creating  the  General  State  Authority  was  declared 
unconstitutional  in  1936.59  Certain  changes  were  then  made 
in  the  lease  agreements  between  the  Authority  and  the  Com- 
monwealth, and  in  the  loan  agreement  between  the  Authority 


59  Kelly  v.  Earle,  320  Pa.  449,  182  A.  501  (1936). 
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and  the  Federal  government.  In  a  rehearing  a  year  later  the 
act  was  upheld.60 

The  subject  matter  for  testing  the  entire  Authority  act  in 
Kelly  v.  Earle  was  a  lease  between  the  Department  of  Welfare 
and  the  General  State  Authority  covering  a  waterworks  plant 
for  the  Sanisgrove  hospital  to  be  provided  at  a  cost  of  $50,909. 
The  loan  portion — the  direct  liability  of  the  Authority  secured 
by  the  lease  in  question — was  55%  of  cost,  or  approximately 
$28,000. 

In  ruling  out  the  lease  arrangement  in  the  1936  case  the 
court  appears  to  have  held  that  the  lease  is  not  a  true  lease 
but  an  arrangement  for  the  acquisition  of  capital  improvements 
on  the  installment  plan,  and  that  since  the  improvement  is 
not  self-liquidating,  there  is  no  assurance  that  funds  will  be 
available  for  servicing  the  lease  during  its  term: 

It  cannot  be  doubted  that  the  purpose  of  the  arrangement  con- 
templated is  the  acquisition  by  purchase  of  a  capital  improvement 
or  improvements,  for  which  the  state  cannot  now  pay  and  payment 
for  which  is  therefore  to  be  made  in  annual  installments  extended 
over  a  period  of  30  years.  We  are  not  confronted  with  an  ordinary 
expenditure,  nor  is  it  a  case  in  which  the  means  of  payment  is 
provided  at  the  time  the  obligation  is  incurred.  .  .  .  It  is  clear 
that  the  rentals  to  be  paid  by  the  commonwealth  for  the  various 
projects  constitute  the  only  contemplated  source  of  revenue  of  the 
authority,  apart  from  whatever  self -liquidating  projects  may  be 
undertaken.  If  the  authority  defaults  the  bondholders  may,  under 
the  act,  compel  it  to  enforce  its  agreements  with  the  commonwealth, 
and  may  take  property  originally  conveyed  by  the  commonwealth 
to  the  authority  in  payment  of  their  claims.  The  engagement  extends 
beyond  the  present  biennium,  no  means  of  payment  are  presently  pro- 
vided, the  purpose  is  to  purchase  a  capital  asset,  and  it  in  no  way 
appears,  nor  can  it  be  assumed,  that  there  will  be  sufficient  surplus 
revenues  in  this  or  future  bienniums  to  meet  the  contemplated  pay- 
ments. Clearly,  the  commonwealth  is  buying  on  credit  and  living 
beyond  its  means.  The  intention  embodied  in  the  constitutional 
restriction  on  debt  was  to  preserve  in  the  financial  administration 
of  the  commonwealth  the  principle  of  paying  as  it  goes,  subject  to 
the  specified  exceptions.  The  proposed  leases  violate  that  principle 
and  therefore  transgress  both  the  letter  and  the  spirit  of  the  constitu- 
tion. 


60  Kelly  v.  Earle,  325  Pa.  337,  190  A.  140  (1937). 


42  DEBT  FINANCING  OF  PLANT  ADDITIONS 

The  case  was  reheard  in  1937  and  decided  favorably  on 
the  basis  of  the  following:  ( 1 )  It  had  been  shown  statistically 
in  the  petition  for  rehearing  that  the  operating  income  received 
by  the  state  from  its  hospital  facilities  would  be  sufficient 
to  provide  for  present  and  future  rental  charges  and  to 
provide  a  surplus,  thus  making  the  agencies  self-liquidating. 
(2)  The  lease  between  the  Commonwealth  and  the  Authority 
was  amended  so  that  the  property  would  remain  with  the 
Authority  and  not  revert  to  the  Commonwealth  at  the  end 
of  30  years;  this  change  effected  a  straight  rental  arrangement 
so  that  the  court's  objections  in  holding  that  the  prior  plan 
involved  a  deferred-payment  purchase  rather  than  a  lease 
were  met.  (3)  The  Authority's  loan  agreement  was  amended 
so  that,  in  the  event  of  default  and  appointment  of  a  receiver 
for  the  bonded  property,  the  receiver  should  have  no  power 
to  dispose  of  such  property  but  only  the  power  to  operate 
and  maintain  it. 

The  case  received  additional  support  from  the  showing 
made  that  a  lower  rental  would  be  required  for  the  facilities 
in  question  than  was  now  being  paid  for  a  number  of  other 
structures  rented  by  the  Commonwealth. 

One  striking  feature  about  this  case  is  apparent.  In  the 
1936  trial,  little  distinction  was  made  between  the  Common- 
wealth and  the  Authority;  yet  in  1937  the  court  considered 
the  Authority  as  an  "independent  public  corporation." 

In  1936  a  state  debt  was  held  to  have  been  created  because 
the  Commonwealth  was  in  effect  entering  into  a  deferred- 
purchase  arrangement  when  it  could  get  its  land  back  at  the 
end  of  30  years,  and  because  this  land,  even  though  conveyed 
to  the  Authority,  was  mortgaged. 

In  1937,  on  the  other  hand,  when  the  Authority  was  no 
longer  required  to  turn  back  the  land  after  the  Authority's 
bonds  matured,  and  when  a  limited  mortgage  was  adopted, 
no  debt  was  held  to  be  created.  Though  the  Authority  may 
be  an  "independent  public  corporation"  as  it  was  named  by 
the  court  in  the  1937  case,  in  reality  it  appears  to  have  been 
only  an  agency  of  the  state  organized  to  carry  out  state 
functions. 

One  cannot  escape  the  feeling  that  the  first  arguments  in 
the  Kelly  v.  Earle  test  case  were  not  too  well  prepared  and 
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presented.  This  is  not  to  be  unexpected,  however,  since  the 
original  case  and  subsequent  appeals  were  brought  at  a  time 
when  the  opportunity  for  needed  Federal  funds  necessitated 
that  states  and  municipalities  overcome  legal  barriers  in  the 
way  of  the  nationwide  Federal  public  works  program. 

VOLUNTARY  USE  OF  FUNDS  FOR  DEBT 
SERVICE 

When  a  state  or  one  of  its  agencies  voluntarily  appropriates 
and  applies  its  funds  to  the  liquidation  of  special  obligations, 
the  question  arises  whether  this  practice  violates  the  debt 
restrictions  of  the  state  constitution.  It  would  appear,  as  a 
result  of  studies  made,  that  the  constitutional  barriers  are  not 
violated  so  long  as  the  act  of  paying  is  wholly  voluntary  and 
not  contractual,  even  if  funds  derived  from  general  taxation 
are  so  used.  This  is  not  to  say,  however,  that  the  state's 
action  would  go  unquestioned  if  the  voluntary  payment  of 
special  debt  from  the  general  fund  so  depleted  the  fund  as  to 
endanger  the  state's  normal  operations  or  bring  about  an 
increase  in  taxes.  Funds  voluntarily  used  for  debt  payments 
must,  it  would  appear,  be  clearly  surplus. 

One  example  of  a  general  appropriation  for  debt  payments 
occurred  at  the  Central  Washington  College  of  Education 
in  1940,  when  the  legislature  appropriated  $160,500  in  partial 
payment  of  a  $190,000  dormitory  bond  issue  balance  in 
default  since  1933,  the  remaining  $29,500  being  provided 
from  accumulated  dormitory  net  earnings.  The  debt  was  not 
entirely  paid  because  the  bondholders  forfeited  all  interest 
from  date  of  default,  but  this  is  immaterial  in  the  present 
discussion. 

More  recently — in  January,  1944 — all  South  Carolina  insti- 
tutions turned  over  their  bonded  indebtedness  to  the  State 
Sinking  Fund  Commission,  which  in  1943  began  to  retire 
bonds  as  they  became  callable,  or  by  negotiation  in  the  case 
of  non-callable  issues.  Funds  for  the  retirements  were  appro- 
priated to  the  State  Sinking  Fund  by  the  South  Carolina 
General  Assembly  in  1943.61 

61  State  of  South  Carolina,  Act  No.  48  of  the  Acts  of  the  General  Assembly  of 
194-3  (commonly  known  as  the  Bond  Retirement  Act),  Section  4-A. 
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Attention  is  again  directed  to  the  Ohio  Public  Institutional 
Building  Authority  case  cited.62  In  view  of  the  decision  in 
this  case  invalidating  the  Building  Authority's  bonds  because 
they  were  secured  by  the  net  income  from  both  new  and  exist- 
ing buildings,  a  very  restrictive  decision  compared  to  those 
rendered  in  the  majority  of  states,63  the  following  paragraph 
of  the  opinion  appears  to  have  more  than  usual  significance : 

.  .  .  it  may  be  noted  that  a  state  or  city  may  voluntarily,  but 
not  as  a  matter  of  obligation,  make  contributions  from  general 
revenue  sources  to  the  liquidation  of  revenue  bonds  payable  solely 
from  the  income  arising  from  the  operation  of  the  enterprise  built 
or  purchased  from  the  proceeds  of  such  bonds,  and  such  contributions 
do  not  invalidate  the  issue  of  such  bonds  because  of  debt  limitations 
where  they  are  made  from  existing  or  presently  available  revenues. 
California  Toll  Bridge  Authority  v.  Kelly,  Dir.,  218  Cal.  7,  21  Pac. 
(2d)  425,  Bankhead  v.  Town  of  Sulligent,  229  Ala.  45,  155  So.  869, 
96  A.  L.  R.  1381. 

CONCLUSION 

The  preceding  discussions  have  dealt  with  the  background 
of  the  law  by  which  states  and  state  agencies  are  enabled  to 
borrow  money.  This  law  is  judicial  in  character,  having  been 
built  up  from  numerous  court  decisions  made  in  the  past 
one-half  century.  It  may  be  said  that  whether  a  revenue 
bond  is  valid  depends  not  on  the  form  of  the  law  but  on  its 
substance.  On  the  other  hand,  before  bonds  are  actually 
issued  and  sold,  the  form  of  the  law  must  be  respected, 
whether  the  substance  is  correct  or  not.  In  Part  VI  attention 
is  given  to  the  actual  procedures  for  issuing  and  selling  bonds. 
Part  II  immediately  following  presents  data  on  the  types  of 
bonds  issued  by  numerous  institutions  over  the  country  in 
the  past,  the  purposes  of  issue,  the  terms  or  security  of  the 
loans,  coupon  rates  of  interest,  and  other  pertinent  figures 
and  material. 


62  Pages  18-20,  above. 
«3  Page  20,  above. 
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N  the  tables  which  comprise  the  statistical  summaries  of 
this  Part  II  (Table  1  to  Table  10)  will  be  found  the  listing 
of  440  bond  issues  and  loans  made  for  the  financing  of  plant 
construction  at  state  colleges  and  universities,  together  with 
brief  descriptions  of  the  essential  terms  of  each  issue.  The 
building  loans  are  of  several  types,  e.g.,  term  bank  loans  made 
by  a  single  bank  or  a  group  of  banks;  serial  bank  loans;  term 
and  serial  loans  made  by  a  single  insurance  company;  pur- 
chase-money mortgages  and  bonds  issued  to  a  contractor  in 
payment  for  construction  work  performed;  term  and  serial 
bond  issues  sold  to  a  single  or  a  small  group  of  purchasers, 
to  one  of  the  United  States  Government  lending  agencies  which 
were  authorized  to  make  such  investments  in  connection  with 
the  Federal  public  works  programs  of  1934-1936  and  1938- 
1939,  to  endowment  and  trust  funds  of  the  university  or  the 
state  (known  frequently  as  "internal  loans"),  and  to  under- 
writers who  in  turn  resold  to  the  investing  public.  The  serial 
bond  issue  sold  to  underwriters — known  as  a  bond  issue  sold 
"publicly" — is  the  most  common  form  of  loan  detailed  here- 
after. 

Following  is  a  summary  of  the  financing  by  borrowing  as 
listed  on  Tables  1-10,  showing  in  addition  ( 1 )  total  plant  cost 
involved  and  the  percentage  relationship  of  the  borrowed  funds 
to  cost  of  plant  constructed,  and  (2)  the  amount  of  the  original 
debt  outstanding  on  June  30,  1946,  the  last  reporting  date  for 
most  institutions. 
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SUMMARY  OF  BORROWING  FOR  HIGHER  EDUCATIONAL  PLANT 
CONSTRUCTION  AS  DETAILED  IN  TABLE  1  TO  TABLE  10 


Self -Liquidating  Plant 
Financing 

Dormitories  

Student   Union  Buildings 

Field   Houses  

Stadium  Plant  

Halls  of  Music  and  Auditori- 
um Plant  

Hospitals,  Health  Service 
Buildings,  Infirmaries  

Miscellaneous  Self-Liquidat- 
ing Plant  

Omnibus  Self-Liquidating 
Plant 

Total  Self-Liquidating  .. 

Administrative  and  Instruc- 
tional Plant  Financing 

Omnibus  Financing  (Consol- 
idated Self-Liquidating  and 
Administrative-Instructional 
Plant  Loans)    

Total  Financing  


Total  Loans 

(Excluding 

Refunding 

Issues) 


$  60,697,709 
5,861,750 
2,529,000 
4,880,300 

1,185,000 

883,500 

4,595,070 

22,220,832 


$102,853,161 
10,176,000 

11,645,000 


$124,674,161 


Total 
Plant 
Cost 


$  77,844,615 

12,363,307 

4,510,739 

5,819,749 

3,487,140 

1,433,612 

5,010,794 

25,147,668 


$135,617,624 
16,176,520 

15,848,297 


$167,642,441 


Ratio 
of  Debt 
to  Plant 

Cost 


78.1% 
47.4 
56.2 
83.9 

34.0 
61.6 
91.7 

88.4 


75.8% 
62.8 

73.5 


74.4% 


Debt 

Outstanding 

on  6-30-46 


$39,846,183 
2,685,226 

504,000 
720,600 

740,000 

397,500 

4,399,450 

19,367,202 


$68,660,161 
6,461,392 

3,895,000 


$79,016,553 


Most  of  this  debt,  aggregating  $124,674,161  (consisting 
of  original  loans  only,  excluding  refundings,  since  refundings 
are  duplications  of  original  issues — see  Part  IV  below),  was 
created  during  1934-1936,  1938-1939,  and  1945-1946.  Aeon- 
siderable  volume  of  financing  took  place  in  the  12-year  period 
following  World  War  I,  but  the  number  of  institutions  which 
borrowed  is  small  compared  to  the  number  of  those  borrow- 
ing in  the  later  periods. 
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During  1934-1936  and  1938-1939  the  Federal  Government 
made  liberal  matching  grants  to  finance  construction  at  public 
educational  institutions.  Undoubtedly  the  available  grants  pro- 
vided the  chief  stimulus  to  heavy  borrowing  in  these  two 
periods.  As  a  member  of  the  board  of  trustees  of  one  report- 
ing institution  put  it,  "We  are  being  bribed  to  borrow."  More- 
over, funds  could  be  borrowed  on  favorable  terms,  both  from 
the  Federal  lending  agencies  and  in  the  open  market. 

In  1945-1946  and  at  the  present  writing,  the  need  for  new 
construction  is  perhaps  the  greatest  in  the  history  of  the  na- 
tion's colleges  and  universities.  The  building  loans  made  in 
1945-1946  total  $46,000,000.  This  sum  is  about  80%  greater 
than  that  contracted  for  in  1938-1939,  the  previous  peak  in 
borrowing.  It  is  known,  however,  that  many  plans  for  build- 
ings of  a  permanent  nature,  and  in  turn  the  financing  of  this 
construction,  were  temporarily  shelved  in  1946  because  of  the 
sharp  increase  in  building  costs  occurring  in  that  year  to- 
gether with  the  protracted  delays  experienced  in  completing 
construction  once  started.  The  amount  of  new  money  raised 
in  1945-1946  therefore  might  have  greatly  exceeded  previous 
totals  under  other  conditions. 

In  contrast  to  the  financing  of  1934-1936  and  1938-1939, 
when  Federal  grants  provided  a  large  proportion  of  total  con- 
struction cost,  and,  in  less  degree,  to  the  financing  of  1920- 
1930,  when  private  gifts  and  state-owned  funds  were  sub- 
stantially matched  with  borrowed  funds,  the  plant  construction 
of  1945-1946  was  financed  almost  entirely  by  loans.  In  1945- 
1946,  however,  many  institutions  bolstered  the  coverage  for 
the  new  "100%  loans"  by  pledging  income  from  existing 
buildings  or  by  calling  outstanding  bonds  on  an  existing 
building  in  order  to  free  the  earnings  for  support  of  a  new 
issue  providing  funds  both  for  a  refunding  and  additional  con- 
struction. In  many  cases  it  was  considered  necessary  to  make 
multiple  pledges  because  of  an  increased  debt  load  resulting 
from  substantially-higher-than-prewar-construction  costs.  Spe- 
cific examples  of  financial  plans  involving  multiple  pledges  of 
income  are  detailed  later. 

Here  it  should  be  observed  that  the  ratio  of  Debt  to  Plant 
Cost  as  given  in  the  foregoing  summary  table  is  in  no  way 
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significant  as  a  standard  for  ideal  financing;  this  ratio  is  mere- 
ly an  abstraction,  given  as  the  over-all  proportion  of  borrowed 
funds  used  in  the  financing  of  educational  plant  covered  by  this 
study.  In  fact,  a  standard  ratio  might  be  impossible  to  com- 
pute. An  individual  bond  issue  can  be  paid  off  only  as  funds 
can  be  earned  and  made  available  for  its  payment,  and  a  par- 
ticular institution  in  one  community,  for  example,  may  find 
it  difficult  to  charge  rates  high  enough  to  support  an  issue 
equal  to  100%  of  cost  while  in  another  community  or  area 
the  same  bond  issue  might  be  amply  supported. 

With  three  exceptions — the  1941  dormitory  issue  of  the 
University  of  Connecticut  (Table  1C),  the  bonds  issued  by 
the  University  of  New  Hampshire  in  1940  to  finance  a  va- 
riety of  campus  improvements  (Table  10B),  and  the  Y^% 
dormitory  bonds  of  the  same  institution  issued  in  1946  (Table 
1M) — all  of  the  bonded  debt  detailed  in  this  study  consists 
of  limited  or  special  obligations,  that  is,  obligations  which  are 
payable  from  limited  sources  of  funds.  The  Connecticut  and 
New  Hampshire  issues  are  backed  by  the  full  faith  and  credit 
of  the  respective  states,  in  other  words,  by  the  state's  total 
taxing  power  even  though  the  bonds  are  payable  initially  from 
specific  funds.  The  University  of  Connecticut  issue  is  payable 
in  the  first  instance  from  the  net  income  derived  from  opera- 
tion of  the  dormitory  financed  by  the  bonds,  and  the  University 
of  New  Hampshire  bonds  from  the  millage  tax  supporting  the 
University.  These  pledges  do  not  constitute  the  ultimate  se- 
curity, however,  since  the  states  in  question  were  enabled  to 
make  additional  pledges  of  their  taxing  power  in  view  of  the 
absence  of  debt  restrictions  in  their  constitutions. 

At  this  point,  an  explanation  of  the  bases  of  classification 
as  to  purpose  for  which  the  money  was  borrowed  is  in  order. 

1.  Self-liquidating  plant  is  considered  here  to  be  plant  hav- 
ing income  of  its  own  without  requiring  any  substantial  as- 
sistance from  building  fees  levied  upon  the  students  as  part 
of  or  in  addition  to  the  tuition,  or  other  funds  of  the  institu- 
tion. This  plant  may  be  considered  as  operating  much  as  does 
a  commercial  business.  A  dormitory,  for  example,  furnishes, 
with  proper  management,  housing  and  feeding  at  rates  suffi- 
cient to  cover  all  costs  of  operation  and  to  provide  a  reasonable 
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surplus  to  be  used  for  future  contingencies,  for  major  repairs 
and  replacements,  or  for  retiring  serial  bonds  faster  than  they 
ordinarily  mature.  In  some  cases  the  bond  issues  of  plant 
classified  as  self-liquidating  are  supported  by  a  building  fee 
in  addition  to  operating  income,  but  their  classification  as  self- 
supporting  buildings  has  not  been  modified  to  reflect  this,  the 
fee  being  considered  as  payment  for  services  which  can  best  be 
charged  for  by  a  per-capita  fee. 

2.  Administrative-instructional  plant  is  clearly  in  the  non- 
self-supporting  category;  and  when  bond  issues  were  sold  to 
finance  construction  of  such  plant,  either  special  building  fees 
were  levied,  or  other  sources,  such  as  land-grant  income,  were 
made  available  for  debt  service.  Though  the  practice  of  bor- 
rowing for  administrative-instructional  plant  began  before 
1934,  the  largest  number  of  bond  issues  for  this  purpose  were 
created  during  1934-1936  and  1938-1939,  the  two  periods 
when  building  was  encouraged  by  substantial  Federal  grants. 
This  supporting  of  non-self-liquidating  bond  issues  by  building 
fees  may  be  said  to  constitute  a  new  practice  of  the  New 
Deal  era.  The  success  or  failure  of  this  method  of  providing 
such  facilities  will  be  an  important  factor  in  expanding  col- 
lege facilities  for  the  future,  especially  if  current  high  enroll- 
ments continue  as  expected  by  many  competent  observers.  Be- 
fore 1934,  institutional  loans  were  largely  self-liquidating,  or 
made  in  anticipation  of  income  from  a  source  of  funds  that 
could  be  used  for  buildings,  such  as  land-grant  income.1  True, 
a  few  early  issues  on  athletics  plant  were  tied  to  student  fees, 
but  it  is  usual  for  institutions  to  charge  semester  athletics  fees 
whether  or  not  part  of  the  fees  are  used  to  support  bond  issues. 
The  student  building  fees  supporting  administrative-instruc- 
tional plant  bond  issues,  however,  may  be  thought  of  as  con- 
stituting special  taxes,  and  "pay  as  you  go"  by  the  people  who 
use  the  facilities,  in  this  case  the  student  body.  In  two  cases, 
statutes  authorizing  the  pledging  of  building  fees  have  been 
declared  constitutional2  despite  the  non-self-liquidating  char- 

1  See  Arnold  v.  Bond,  page  25,  above. 

2  See  Hopkins  v.  Baldwin,  a  Florida  case,  page  23,  above.  In  Arizona  a 
statute  similar  to  the  Florida  law  was  tested  and  upheld  in  Board  of  Regents 
of  the  University  of  Arizona  v.  John  L.  Sullivan,  Attorney  General,  45  Ariz.  245, 
42Pac.  (2d)  619  (1935). 
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acter  of  bond  issues  on  buildings  having  no  ordinary  business 
income. 

3.  The  third  classification — omnibus  financing — includes 
consolidated  bond  issues  sold  to  finance  both  self-supporting 
and  non-self-supporting  plant.  The  loan  agreements  in  general 
provide  for  the  pledging  of  both  operating  income  and  fees. 


1.    PRIMARY  PLEDGES— SELF- 
LIQUIDATING  PLANT 

These  definitions  of  purpose  permit  easier  analysis  of  the 
terms  by  which  the  various  loans  were  effected.  This  involves 
the  discussion  of  the  primary  pledges  made  as  security.  In 
the  tabulations  which  are  part  of  this  analysis3,  these  pledges 
are  summarily  indicated  under  the  heading  "Primary  Se- 
curity." On  the  basis  of  the  data  submitted  for  this  study, 
the  principal  pledge  has  been  indicated  in  the  tables  in  terms 
consistent  with  brevity  and  precision.  Because  much  material 
submitted  was  found  less  complete  than  in  other  instances,  it 
was  not  always  possible  to  describe  the  basic  pledge  specifically. 

Some  indentures  appear  to  be  tightly  drawn  in  comparison 
to  others.  Some  are  stated  in  general  terms;  others  are  spe- 
cific concerning  what  is  required  of  the  debtor.  A  few,  be- 
cause of  the  character  of  the  statute  governing  the  institu- 
tion, limit  the  fees  that  may  be  pledged  to  a  specified  dollars- 
and-cents  amount. 

Furthermore,  the  indentures  vary  among  states  as  to  the 
nature  of  the  pledge.  Thus,  in  North  Carolina  the  gross 
dormitory  revenue  is  pledged,  even  though  the  institution  is 
required  by  the  indenture  to  set  rates  high  enough  to  cover 
expenses  of  operation  and  provide  depreciation  reserves  on 
the  building  and  equipment.  Apparently,  if  the  gross  revenue 
should  be  insufficient  for  debt  service,  operating  expenses,  and 
depreciation,  debt  service  would  come  first. 

In  Louisiana,  gross  dormitory  revenue  is  pledged,  and  lia- 
bility for  operating  expenses  is  specifically  assumed  by  the  is- 

3  Table  1  to  Table  10,  inclusive,  pages  80-134. 
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suer.  In  addition,  the  security  is  supplemented  by  the  state 
excise  tax  on  insurance  companies  and  the  issuer's  general 
fund  if  needed. 

In  most  states,  on  the  contrary,  it  is  specifically  provided  by 
statute  and  in  the  indenture  that  operating  expenses  shall  be 
deducted  ahead  of  bond  principal  and  interest. 

As  stated  in  Part  I  above4,  the  practice  of  organizing  cor- 
porate affiliates  to  assume  the  direct  liability  for  the  plant  debt 
has  been  largely  superseded  by  financing  directly  under  author- 
ity granted  by  the  legislature.  In  a  few  states,  however,  cor- 
porate affiliates  are  still  in  existence  and  functioning5. 

There  follow  comparisons  among  the  states  based  on  these 
and  other  points  of  variation  in  loan  security,  first  as  to  dormi- 
tory financing.  Tables  1  to  10  are  an  integral  part  of  the  dis- 
cussions to  follow. 

Dormitories 

An  example  of  what  appears  to  be  a  tightly  drawn  loan 
contract  is  that  of  the  Michigan  State  College  combined 
dormitory  lj^%  refunding  bonds  issued  in  1941  (Table  II), 
which  bonds  have  since  been  called.  This  issue  was  secured  by 
both  gross  and  net  room  rents.  The  debtor  was  required  to 
deposit  with  the  bondholders'  trustee  one  month  in  advance 
of  due  dates  sufficient  funds  to  meet  current  requirements  for 
principal  and  interest,  which  funds  were  payable  from  gross 
rents.  Second,  it  was  the  obligation  of  the  debtor  to  deposit 
with  the  trustee  funds  sufficient  to  meet  the  next  payment  due 
him.  In  the  third  place,  the  debtor  agreed  to  "set  aside  proper 
reserves  for  replacements  and  for  extraordinary  repairs  to 
buildings,  which  reserves  shall  be  in  such  amount  as  shall  be 
satisfactory  to  the  Trustee.  .  .  .  Such  depreciation  reserves 
shall  be  deposited  annually  with  the  Trustee  and  may  be  used 
by  the  Obligor  only  for  repairs  and  replacements  approved 
by  the  Trustee.  .  .  ."  Finally,  and  once  each  year,  the  obligor 
was  required  to  deposit  the  net  income  with  the  trustee  for 
the  benefit  of  bondholders,   the  net  income  being  defined  as 

4  Page  35,  above. 

5  Ibid. 
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gross  income  less  operating  expenses  and  the  required  pay- 
ments to  the  trustee  just  noted. 

These  provisions  were  designed,  of  course,  to  assure 
the  accumulation  of  the  net  earnings  by  requiring  custody 
in  the  hands  of  a  third  party,  and  to  prevent  their  diversion 
to  other  purposes  before  all  the  bonds  mature,  should  a  fu- 
ture governing  board  take  such  action.  They  also  placed  re- 
sponsibility in  the  third  party  for  seeing  that  the  building  was 
properly  maintained.  They  can  be  contrasted  with  numerous 
indentures  which  give  the  state  or  the  institution  the  sole  re- 
sponsibility for  meeting  the  terms  of  the  indenture.  The 
indenture  covering  $165,000  of  University  of  South  Carolina 
dormitory  4s  issued  in  1938  (Table  IS)  provides  simply  that 
the  gross  revenues  shall  be  paid  into  a  revenue  fund,  from 
which  are  paid  first  the  reasonable  costs  of  operation  and 
maintenance,  as  determined  by  the  University's  governing 
body  (with  certain  stipulations  regarding  insurance  on  the 
building  and  accounting),  and  second  the  current  principal  and 
interest  requirements  plus  an  amount  sufficient  to  create  a  re- 
serve equal  to  two  years'  advance  debt  requirements.  The 
University  Board  of  Trustees  holds  the  funds  derived  from 
operation  of  the  dormitory,  no  third  party  being  involved. 

In  Oregon  an  exceptional  case  appears.  The  dormitory  4s 
and  3%s  of  the  Eastern  Oregon  College  of  Education  issued 
in  1939  (Table  1R)  were  secured  by  a  maximum  building 
fee  of  $5  per  semester  levied  upon  all  students  attending  the 
College.  No  reference  to  dormitory  earnings  is  made  in  the 
loan  contract.  The  statute  authorizing  the  bonds  permits  only 
a  $5  maximum  fee.  If  the  $5  fee  were  insufficient  because  of 
low  enrollment,  the  governing  body  of  the  institution  pre- 
sumably would  be  required  to  go  to  the  legislature  for  a 
remedy. 

In  a  few  states  mortgage  security  is  given  in  addition  to 
the  pledge  of  the  income.  The  1938  obligations  of  the 
University  of  Idaho  Building  Association,  affiliated  with  the 
University  of  Idaho  (Moscow),  are  backed  by  a  mortgage 
on  both  the  land  occupied  by  the  dormitory  and  the  building, 
and  by  the  gross  income  from  the  building  plus  a  lien  on  the 
gross  income  from  existing  halls  subject  to  the  lien  of  the 
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1936  issue,  which  has  the  first  lien  on  gross  income  from  all 
halls,  new  and  existing  (Table  ID).  The  bonds  of  the  Com- 
munity Building  Company,  an  affiliate  of  the  State  College 
of  Washington,  have  similar  security   (Table   IX). 

The  Zy^c/o  first  mortgage  note  obligation  of  the  Univer- 
sity of  Illinois  Foundation  (Table  ID),  affiliated  with  the 
University  of  Illinois,  is  reported  to  be  secured  by  a  first 
mortgage  on  both  the  land  and  the  building  plus  a  rental 
paid  by  the  University  sufficient  to  retire  the  debt  in  17  years, 
which  rental  is  derived  from  net  dormitory  income. 

Issues  of  Indiana  institutions  involve,  in  general,  mortgage 
security,  though  variations  exist  among  the  four  state  educa- 
tional institutions.  Indiana  State  Teachers  College  5s  issued 
in  1928  (Table  ID)  to  finance  a  residence  hall  annex  are  se- 
cured by  a  first  mortgage  on  the  land  occupied  by  the  annex 
and  the  annex  building,  and  additionally  by  the  net  income 
from  both  the  annex  and  the  main  hall.  A  later  issue,  the 
3y2s  of  1937  (Table  IE),  has  pledged  to  it  a  first  mortgage 
on  the  land  and  on  the  new  building  plus  the  net  income 
therefrom  and  the  net  income  from  the  existing  hall  and 
annex  subject  to  the  lien  of  the  5s  issued  in  1928. 

Indiana  University  3s  of  1938  (Table  IF),  refunded  in 
1944  through  sale  of  Ij^s,  have  first  mortgage  security  on 
the  land  and  on  the  new  building  plus  the  net  income  and 
the  net  income  from  three  existing  halls  subject  to  the  lien 
of  the  respective  bond  issues  thereon. 

The  residence  hall  issues  of  Purdue  University  (Tables  IF 
and  1G)  all  involve  mortgage  security  with  one  exception,  in 
which  bonds  are  secured  by  net  income  only.  Each  of  the 
halls  has  been  separately  financed;  that  is,  no  overlapping 
pledges  are  involved  and  the  security  of  each  issue  consists 
of  a  first  mortgage  on  the  land  and  building  plus  the  net 
income  from  the  building  financed  by  the  respective  bond 
issue. 

Mortgage  issues  similar  to  the  Purdue  issues  are  the  Uni- 
versity of  Nebraska  5s  of  1932  and  3Ks  issued  in  1938 
(Tables  1L  and  1M). 

The  5%s  issued  in  1930  as  obligations  of  the  Dormitory 
Holding  Association  of  Minot,  North  Dakota   (Table  IN), 
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have  first  mortgage  security  and  a  rental  payable  from  net 
income  limited  to  \Sc/o  of  total  construction  cost  in  any  one 
year.  This  ceiling  appears  to  amount  to  1.85  times  the  maxi- 
mum yearly  liability  for  principal  and  interest.  While  this 
may  be  considered  a  fair  margin  of  safety,  the  entire  net  in- 
come apparently  is  not  pledged  for  payment  of  the  bonds,  in 
contrast  to  the  pledge  usually  found. 

A  somewhat  different  pledge  exists  in  the  Wisconsin  Uni- 
versity Building  Corporation  issues  (Table  1Y).  A  first 
mortgage  on  the  building  only  was  given,  together  with  a 
pledge  of  the  Corporation's  leasehold  interest  in  the  site, 
which  was  leased  by  the  University  of  Wisconsin  to  the  Build- 
ing Corporation  at  a  nominal  rental.  In  addition  to  this  mort- 
gage and  leasehold  security,  the  net  income  pooled  from  all 
dormitories  operated  by  the  University  is  made  the  source 
of  a  lease  rental  paid  to  the  Building  Corporation  by  the 
University. 

The  Baker  House  dormitory  at  the  University  of  Okla- 
homa was  financed  in  1946  by  a  purchase-money  mortgage 
given  to  the  creditor-investor  by  the  University  of  Oklahoma 
Housing  Authority,  a  corporate  affiliate  of  the  University 
of  Oklahoma  (Table  1R).  The  mortgage  is  the  sole  security 
for  payment  of  the  debt,  there  being  no  pledge  of  income 
involved. 

In  1946  the  University  of  Kentucky  sold  $38,000  of  l^s 
1949-1951  and  $392,000  of  2s  1952-1976,  or  a  total  issue 
of  $430,000  secured  by  a  first  mortgage  on  the  new  building 
plus  the  net  income  therefrom  (Table  1H) .  It  should  be  noted 
that  this  mortgage  is  a  "statutory  mortgage  lien,"  or  a  mort- 
gage limited  in  that  public  sale  of  the  property  in  the  event 
of  foreclosure  is  forbidden.6 

The  bond  issues  involving  mortgage  security  in  addition 
to  revenue  are  relatively  few.  In  most  cases,  the  bonds  are 
backed  by  net  income  only.  In  numerous  instances,  particularly 
for  bonds  issued  in  1946,  both  the  net  income  from  new  and 
existing  dormitories,  or  the  net  income  from  existing  dormi- 
tories subject  to  lien  of  the  bonds  thereon,  if  any,  is  pledged. 


6  See  pages  28-30  in  Part  I  for  discussion  of  the  statutory  mortgage  lien. 
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As  noted  in  Part  I,7  judicial  sanction  for  such  pledges  has 
been  given  in  most  of  the  cases  in  which  the  combined  pledges 
were  attacked. 

The  pre-1946  bond  issues  secured  by  net  income  only  are  de- 
scribed summarily  in  Table  1  and  need  not  be  further  de- 
scribed here.  When  a  multiple  pledge  involving  net  income 
from  both  new  and  existing  halls  could  be  established  upon 
study  of  the  material  submitted,  that  fact  has  been  indicated 
in  the  summaries.  Since  not  all  submitted  material  was  com- 
plete, the  accuracy  of  the  pledge  descriptions  cannot  be  vouched 
for. 

The  practices  of  pledging  the  income  from  existing  dormi- 
tories and  of  refunding  old  issues  and  merging  the  unpaid 
portion  with  new  issues  in  order  to  allow  the  pledging  of 
unused  income  as  additional  security  for  the  new  issues  were 
prevalent  in  1946. 

At  the  following  institutions  the  net  income  from  existing 
debt-free  dormitories  was  pledged  as  additional  support  to 
new  issues  in  1946:  Colorado  State  College  of  Education 
(Table  1A),  University  of  Michigan  (the  $3,500,000  issue 
described  in  Table  IK) ,  University  of  Nebraska  (Table  1M), 
and  Bowling  Green    (Ohio)    State  University    (Table   l-O). 

At  the  University  of  Colorado  (Table  IB)  and  Texas 
Technological  College  (Table  1W),  the  new  1946  issues  are 
secured  by  the  net  income  from  the  new  dormitories  plus  a 
second  lien  on  the  net  income  from  certain  older  residence 
halls  on  which  non-callable  debt  is  still  outstanding. 

At  the  University  of  Michigan  (Table  1J),  East  Texas 
State  Teachers  College  (Table  1U),  and  North  Texas 
State  Teachers  College  (Table  IV),  outstanding  issues 
were  called  and  the  unpaid  portion  merged  into  a  larger 
issue  covering  both  the  new  financing  and  the  refunding. 
The  earnings  of  the  older  dormitories  were  thus  made  avail- 
able for  the  servicing  of  a  larger  debt,  and  a  first  lien  could 
be  placed  on  these  earnings. 

The  $150,000  issue  of  the  Eastern  Oregon  College  of 
Education   (Table   IS)    sold  in  1946  is  secured  by  a  $5-per- 


7  Page  20,  above. 
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semester  student  fee  in  addition  to  the  net  income  of  the  new 
dormitory  and  the  net  income  from  an  existing  hall. 

Oklahoma  Agricultural  and  Mechanical  College  l^s 
(Table  1R)  is  the  only  reported  1946  dormitory  issue  which 
is  secured  by  the  net  income  of  the  new  facilities  alone. 

The  practice  of  bolstering  the  security  for  new  issues  with 
the  earnings  from  existing  residence  hall  property  appears 
to  have  been  due  largely,  if  not  entirely  in  the  case  of  some 
institutions,  to  the  high  costs  of  construction  in  relation 
to  the  earnings  which  a  new  structure  can  provide  over  a 
period  of  years.  If  a  new  building  cannot  provide  earnings 
sufficient  to  pay  all  expenses  of  operation,  including  the  cost 
of  needed  major  repairs  and  replacements,  and  debt  charges, 
and  provide  a  reasonable  surplus  for  contingencies  or  ad- 
vance debt  reduction,  it  is  not  truly  self-liquidating,  and  re- 
quires a  subsidy,  as  it  were,  from  existing  property.  Doubt- 
less construction  costs  have  barred  many  dormitory  building 
programs  from  materializing  not  merely  because  of  the  de- 
sire on  the  part  of  the  institution's  governing  body  to  avoid 
such  costs  but  because  these  costs  could  not  be  made  self- 
liquidating. 

There  are  a  few  additional  cases  of  financing  involving 
novel  or  exceptional  features.  In  1929,  the  University  of 
Michigan  financed  the  Mosher-Jordan  Halls  by  means  of 
Dormitory  Trust  Certificates  with  Dividend  Warrants  pay- 
ing a  6%  return  (Table  1J).  The  Certificates  were  obliga- 
tions of  a  trust  held  by  the  Guardian  Trust  Company  of 
Detroit,  the  assets  of  which  consisted  of  a  leasehold  interest 
in  the  dormitory  building  and  site.  The  site  was  first  leased 
to  the  Bank  at  a  nominal  rental,  and  the  University  agreed 
to  enter  into  a  dormitory  lease  upon  the  letting  of  construc- 
tion contracts  by  the  Bank.  The  Bank  then  raised  the  con- 
struction funds  through  sale  of  the  trust  certificates,  let  the 
contracts,  supervised  construction,  and  leased  the  dormitory 
to  the  University  at  a  rental  calculated  to  amortize  the  certi- 
ficates in  28  years.  The  same  plan  was  used  by  Michigan 
State  College  in  1930  (Table  II) .  A  similar  plan  was  adopted 
by  the  University  of  Kentucky  in  1928;  but  since  it  has  not 
been  possible  to  obtain  complete  information,  the  plan  has 
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not  been  included  in  the  tables.  On  page  60  is  a  repro- 
duction of  a  circular  describing  certain  University  of  Ken- 
tucky "land  trust  certificates"  issued  in  1938  in  connection 
with  the  refinancing  of  the  1928  issue  at  a  lower  money  cost. 

The  University  of  Kentucky  could  not  enter  into  a  lease 
agreement  for  more  than  one  year,  so  that  the  lease  securing 
the  certificates  had  to  be  written  on  a  renewable-term  basis 
— that  is,  the  University  agreed  that  at  the  end  of  the  first 
year  it  would  renew  the  lease  for  another  year,  and  so  on 
until  the  certificates  were  paid  off. 

Financing  by  means  of  leasehold  trust  certificates  was  em- 
ployed by  commercial  enterprises  in  1929  and  1930,  since  the 
income  could  be  treated  as  dividend  income  rather  than  in- 
terest by  investors,  and  thus  as  tax-free  income  in  accordance 
with  the  Federal  income  tax  laws  of  the  time.  The  popular- 
ity of  the  leasehold  trust  certificates  commercially  may  have 
been  a  factor  in  leading  the  subject  institutions  to  use  it,  par- 
ticularly the  University  of  Kentucky,  which  in  1928  had  no 
statute  permitting  the  direct  issuance  of  bonds. 

In  Indiana,  two  dormitories  at  Indiana  University  were 
financed  by  borrowing  in  1924  (Table  IE),  three  years  prior 
to  passage  of  the  1927  general  dormitory  statute,8  and  ap- 
parently under  the  charter  powers  of  the  University.  The 
pledges,  which  differ  from  those  permitted  by  the  1927  law, 
are:  (1)  February,  1924,  issue — secured  first  by  "so  much 
of  the  annual  revenue  [of  the  University]  from  whatever 
source  as  may  be  necessary,"  and  if  this  be  insufficient,  by 
net  dormitory  income  to  the  extent  necessary.  (2)  Decem- 
ber, 1924,  issue — the  reverse  of  (1),  secured  first  by  net 
dormitory  income  and  second  by  general  annual  income  "to 
the  extent  needed."  The  1927  law  by  contrast  provides  for 
a  first  mortgage  on  the  land  and  building,  plus  net  operating 
income,  and  the  cost  of  heat,  light,  and  power  may  be  exempted 
in  computing  net  income. 

A  further  exception  to  usual  revenue-bond  financing  meth- 
ods is  found  in  Iowa.  The  Iowa  State  Board  of  Education 
has  on  behalf  of  the  State  University  of  Iowa  and  Iowa  State 
College,   since    1925   and   1927   respectively,  borrowed  funds 


8  See  Appendix,  page  254,  for  excerpts  from  this  law. 
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This  offering  is  confined  to  bona-fide  residents  of  the  State  of  Kentucky 

EXEMPT  FROM  KENTUCKY  STATE  COUNTY  AND  CITY  AD  VALOREM  TAXES 

UNIVERSITY  OF  KENTUCKY 

(Men's  Dormitories  "B  and  C") 

LAND  TRUST  CERTIFICATES 

183  Equal  Shares  of  $1,000  Each 

Representing  Equitable  Ownership  in  Fee  Simple  Title 

(Subject  to  Lease) 

Certificates  issued  by  the  Security  Trust  Company 

of  Lexington,  Kentucky,  Trustee 

dated  September  1,  1938. 

Each  Certificate  represents  an  undivided  1/1 83rd  interest  of  the 
whole  number  of  certificates  outstanding. 

Rentals  payable  through  the  Trustee  by  check  to  certificate  holders, 
$20.00  semi-annually,  March  1  and  September  1,  upon  each  1/183 
share. 

Subject  to  call  purchase  as  a  whole  at  $1,000  for  1/183  share 
September  1,  1940,  or  September  1  of  any  year  thereafter.  Subject  to 
call  purchase  in  part  at  $1,000  for  1/183  share  March  1  and  September 
1  of  each  year  beginning  March  1,  1940,  as  per  schedule. 

PRICE  PER  SHARE  $1,000  AND  ACCRUED  RENTALS 

SECURITY  AND  BOND  COMPANY 
Successors  to 

BOND   DEPARTMENT    SECURITY    TRUST    COMPANY 

W.  R.  Springate,  Manager 
Short  and  Mill  Streets 

LEXINGTON,    KENTUCKY 

Phone  8001 
Private  wire  to  all  principal  markets. 
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from  a  group  of  banks  on  open  notes,  no  formal  loan  agree- 
ments, so  it  was  reported,  having  been  entered  into  (Tables 
1G  and  1H).  The  enabling  statute  states  that  the  obliga- 
tions "shall  be  payable  solely  from  the  net  rents,  profits,  and 
income  which  has  not  been  pledged  for  other  purposes  aris- 
ing from  any  other  dormitory  or  like  improvement."9  Under 
this  authority  all  net  dormitory  earnings,  from  both  new  and 
existing  units,  are  pooled  to  provide  for  debt  payments  and 
major  equipment  and  alteration  costs.  Payments  are  dis- 
tributed to  each  bank  in  ratio  to  the  total  borrowed  from  each, 
and  are  to  be  applied  upon  the  notes  in  chronological  order. 
The  pledges  securing  the  dormitory  obligations  of  Louisiana 
State  University  can  be  considered  novel  or  unusual  when 
compared  to  the  usual  institutional  revenue  bond  pledge.  In 
1946  the  governing  body  of  Louisiana  State  University  sold 
a  $3,500,000  issue  (Table  1H),  consisting  of  $265,000  4s 
1949-1952,  $1,610,000  2^s  1953-1962,  and  $1,625,000  2%s 
1963-1967.  These  bonds  are  secured  in  the  first  instance  by  the 
gross  revenue  of  the  residence  halls.  If  the  gross  revenue  is 
insufficient,  the  University's  share  of  the  state's  excise  tax  on 
insurance  companies  may  be  drawn  upon  to  the  extent  needed 
and  to  the  extent  not  required  for  the  servicing  of  earlier 
University  bond  issues.  Should  this  source  of  revenue  be  in- 
sufficient, the  general  funds  of  the  University,  subject  to  prior 
liens,  are  pledged  to  the  1946  issue.  Dormitory  operating  and 
maintenance  expenses  are  made  payable  specifically  from  the 
general  fund.  In  view  of  the  decisions  cited  in  Part  I,  the 
pledges  in  the  Louisiana  issue  raise  some  interesting  questions 
of  constitutionality10. 

Student  Union  Buildings 

The  indentures  covering  union  buildings  differ  from  those 
of  dormitories  in  the  following  general  respects :  in  addition 
to  operating  income,  a  fee  for  social  or  recreational  services 
levied  on  the  student  and  in  some  cases  on  the  faculty  is  pro- 
vided for.  The  early  indentures  of  the  1920  decade,  when  the 


9  Quotation  from  1935  Code  of  Iowa,  Section  3945-a5. 

10  See  page  33  ff.  (Part  I). 
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raising  of  money  for  new  buildings  by  subscription  was  preva- 
lent, also  contained  pledges  of  unpaid  building  subscriptions 
at  the  time. 

It  will  be  observed  from  Table  2 A  that,  in  the  1943  re- 
funding of  the  bonds  of  the  University  of  Illinois  Founda- 
tion issued  in  1940  to  finance  the  remodeling  of  the  Chicago 
Union  Building  and  the  purchase  of  the  Illini  Union  Building 
equipment,  the  new  3%s  were  made  obligations  of  the  Uni- 
versity, this  being  permitted  under  a  statute  enacted  in  1941. 
The.3j4s  have  the  same  security — net  operating  income,  in- 
cluding a  union   fee — as  the   former   3J/2s. 

In  describing  the  union  fee  to  be  charged,  the  fee  has  been 
shown  as  "adjustable"  when  the  indenture  indicates  that  it 
may  be  raised  or  lowered  according  to  enrollments.  The  only 
case  in  which  such  a  fee  was  clearly  limited  occurred  at  the 
University  of  Wyoming  (Table  2C)  :  the  statute  authoriz- 
ing the  bonds  placed  a  limit  of  $2  per  semester  on  the  fee 
chargeable  for  support  of  the  Union  4s  issued  in  1938.  In 
other  cases  where  the  description  is  less  definite  it  has  not 
been  possible  to  ascertain  the  limits  or  adjustability  of  the  fee. 
The  Union  Addition  at  the  Iowa  State  College  (Table  2B) 
was  constructed  in  1938,  with  the  debt  supported  by  a  special 
fee  voted  upon  by  the  student  body.  Upon  inquiry  as  to  the 
reason  for  the  student  vote,  the  writers  were  informed  that 
less  objection  to  an  increased  assessment  resulted,  and  that 
the  setting  of  the  fee  by  administrative  edict,  a  privilege 
wholly  within  the  powers  of  the  institution's  governing  body, 
would  have  caused  greater  objection  from  the  students.  The 
fee  was  therefore  not  dependent  upon  a  vote  should  future  cir- 
cumstances have  required  a  change. 

The  pledge  securing  the  Purdue  Union  Association  6s 
issued  in  1924  (Table  2A)  and  retired  in  1929  was  unusual 
in  that  the  University  Trustees  guaranteed  the  bonds  appar- 
ently without  limitation,  since  the  guarantee  was  evidenced 
by  endorsement  on  the  unpaid  subscription  notes  pledged  as 
collateral.  The  question  of  whether  a  state  debt  was  created 
is,  of  course,  now  largely  an  academic  matter. 
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Field  Houses 

Primary  security  for  field  house  bond  issues  appears  to  be 
revenue  from  athletic  events,  which  sometimes  includes  a  stu- 
dent fee  specifically  allocated  to  the  bonds.  In  the  University 
of  Minnesota  4>4s  issued  in  1927  and  the  3s  issued  in  1934 
(Table  3A),  revenue  from  athletic  events  apparently  is  de- 
fined as  revenue  from  all  events,  and  not  limited  to  those  held 
in  the  field  house.  Other  indentures  are  indefinite  on  this  point. 

The  University  of  Minnesota  bonds  were  backed  by  net 
income  (Table  3A),  and  this  was  apparently  true  at  the 
State  University  of  Iowa  (Table  3A).  By  contrast,  the  gross 
income  is  pledged  in  the  case  of  Indiana  University  (Table 
3A)  and  the  University  of  Nebraska  (Table  3B).  Presum- 
ably these  pledges  would  not  permit  deductions  for  main- 
tenance or  guarantees  to  visiting  teams  if  the  revenue  were 
insufficient  to  cover  these  costs  in  any  one  year. 

The  Purdue  University  indenture  provides  that  the  bonds 
are  payable  from  the  net  income  of  the  building  (Table  3A), 
but  actually  a  student  fee  is  accounted  for  as  part  of  the 
income. 

The  Michigan  State  College  issue  (Table  3A)  has  a  tightly 
drawn  indenture  making  maintenance  of  the  building  manda- 
tory; the  contract  is  similar  to  that  covering  the  dormitory 
issue  discussed  above.11 

In  the  University  of  Utah  (Table  3B)  issue  the  pledge 
changed  before  all  the  field  house  bonds  matured.  Because 
an  earlier  stadium  issue  had  the  lien  on  athletics  revenues,  it 
was  provided  that  the  field  house  bonds  were  to  be  secured 
by  income  from  the  land-grant  fund  while  the  stadium  issue 
was  still  outstanding,  and  from  athletics  revenues  after  that. 

Stadium  Plant 

It  will  be  observed  from  Table  4  that  most  of  the  stadium 
financing  took  place  in  the  decade  of  the  twenties.  Out  of  the 
14  original  issues,  12  were  created  from  1920  to  1930.  This 
decade  might  be  called  the  stadium  era,  for  but  few  large 
stadium  projects  were  built  afterward,  even  under  the  stimu- 

11  Page  53,  above. 
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lus  of  Federal  building  grants.  To  a  lesser  degree  the  years 
1920-1930  constituted  an  era  of  memorial  unions;  and  though 
social  and  recreational  centers  continued  to  be  added  in  the 
years  following,  they  were  not  memorial  buildings. 

Building  subscriptions  were  prominent  in  the  security  for 
some  stadium  issues,  as  in  the  case  of  early  union  building 
bonds.  In  other  cases,  gate  receipts  appear  to  constitute  the 
principal  backing.  When  student  fees  are  involved,  as  at 
the  University  of  Utah  (Table  4B),  presumably  this  fee  in- 
cludes the  ordinary  charge  made  to  students  for  football 
tickets  and  thus  in  effect  is  part  of  gate  receipts.  Also  when 
the  issue  is  secured  by  a  fixed  rental,  as  for  example  the  Pur- 
due University  (Table  4A)  and  the  University  of  Utah 
(Table  4B)  bonds,  the  gate  receipts  presumably  were  the 
main  source  of  funds  for  payment  of  the  rental.  It  should  be 
noted  that  the  Utah  loan  contract  does  not  require  that  the 
fees  be  accumulated  from  year  to  year  over  current  principal 
and  interest  requirements.  The  material  at  hand  for  the  other 
institutions  is  silent  on  this  point. 

The  Iowa  State  6s  issued  in  1925  (Table  4A)  were  secured 
by  the  gross  revenue  from  athletic  events.  This  may  have 
meant  all  events,  not  those  held  in  the  stadium  only.  How- 
ever, the  contract  stipulates  that  the  bonds  rank  ahead  of 
every  other  claim  upon  gross  athletics  revenue,  in  contrast 
to  the  State  University  of  Iowa  5s  issued  in  1929  (Table 
4A),  the  University  of  Tulsa  6s  issued  in  1930  (Table  4B), 
and  Oklahoma  Agricultural  and  Mechanical  College  6s  issued 
in  1927  (Table  4B).  The  Iowa  issue  has  pledged  to  it  the 
net  income  from  athletic  events.  The  Tulsa  and  Oklahoma 
contracts  are  more  specific  as  to  the  pledge:  at  Tulsa  the 
gate  receipts  less  guarantees  to  visiting  teams  are  pledged, 
and  at  Oklahoma  Agricultural  and  Mechanical  College  all 
funds  from  season  tickets  and  50%  of  receipts  from  all  ath- 
letic contests  after  payment  of  expenses  usually  chargeable 
to  each  game  are  made  the  security  for  the  respective  issues. 

The  University  of  Michigan  stadium  bonds  (Table  4A) 
have  a  provision  not  found  in  any  other  contract  examined, 
which  may  explain  why  the  bonds  were  salable  on  a  3% 
basis  in  1926.    Each  $500  bond  issued  carried  the  privilege 
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of  purchasing  two  seats  between  the  two  30-yard  lines  for  a 
period  of  ten  years  or  for  the  life  of  the  bond  in  the  case 
of  bonds  maturing  after  ten  years.  Reproduced  here  is  a 
portion  of  the  ingenious  bond  circular,  which  not  only  ex- 
plains the  meaning  of  the  "rights  value"  attached  to  the  bonds 
but  leaves  little  to  the  imagination  in  so  doing. 

Halls  of  Music  and  Auditorium  Plant 

Only  three  cases  of  separate  financing  in  this  category  were 
found  (Table  5).  A  number  of  music  halls  were  constructed 
with  the  assistance  of  Federal  grants  but  were  financed  along 
with  other  buildings  in  omnibus  issues. 

Each  of  the  three  original  issues  listed  has  as  primary  se- 
curity a  student  fee  that  provides  admission  to  certain  but 
not  all  music  hall  events.  The  net  fee  is  pledged  to  the  two 
Indiana  issues,  and  the  gross  fee  at  Michigan  State.  Only  a 
few  expenses  are  deducted  from  the  gross  fee  at  Purdue,  these 
being  a  portion  each  of  the  manager's  salary  and  the  costs 
of  operating  the  manager's  office.  The  building  has  revenue 
from  public  sale  of  tickets,  but  this  supports  the  hall  of  music 
events  rather  than  the  bond  issue. 

Hospital  Plant 

The  usual  pledge  to  this  type  of  issue  is  the  health-service 
fee  customarily  charged  for  the  ordinary  student  medical  serv- 
ices provided  by  the  institution.  But  a  few  differences  in  the 
pledges  listed  may  be  noted  at  this  point. 

At  the  University  of  Idaho  (Table  6A)  the  gross  income 
from  one  existing  dormitory  is  the  primary  security  for  the 
hospital  building  bonds.  Should  this  source  of  revenue  be  in- 
sufficient, the  University  agrees  to  levy  a  minimum  student 
fee  of  $1.50  per  semester. 

At  Indiana  University  (Table  6A)  the  net  income  from 
the  Coleman  Hospital  does  not  support  the  issue  since  the 
bonds  are  serviced  from  income  provided  by  donated  real 
estate. 

A  secondary  pledge  is  involved  in  the  University  of  Okla- 
homa 4s  issued  in  1937    (Table  6A).    The  issue  is  secured 
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by  the  income  from  the  State  Public  Building  Land  Fund 
if  needed,  the  primary  pledge  being  gross  operating  income 
of  the  hospital. 

The  University  of  Virginia  4s  issued  in  1935  (Table  6A) 
were  sold  to  finance  a  building  addition;  and  the  security  is, 
interestingly,  limited  to  the  net  rental  income  of  the  addition. 

Miscellaneous  Self-Liquidating  Plant 

Included  in  this  category  are  certain  faculty  clubs,  faculty 
residences,  and  apartment  buildings,  also  a  commons  building 
at  the  State  College  of  Washington.  The  pledge  descriptions 
given  under  the  heading  "Primary  Security"  in  Table  7  are 
largely  self-explanatory. 

The  1945-1946  financing  of  staff  housing  and  housing  for 
married  students  listed  in  Table  7A  and  7B  is  large;  in 
fact,  88%  of  the  bond  issues  in  the  Miscellaneous  Self- 
Liquidating  category  were  sold  in  1945  and  1946.  The 
issues  sold  prior  to  1945-1946  financed  only  faculty  housing 
facilities. 

In  the  financing  of  1945-1946  the  primary  pledges  vary. 
Both  the  University  of  Illinois  and  Purdue  University  gave 
first  mortgage  security  in  addition  to  pledging  the  net  in- 
come (Table  7A).  The  Indiana  University  and  the  Uni- 
versity of  Oklahoma  (Nieman  Apartments)  issues  are  se- 
cured only  by  net  income  (Tables  7 A  and  7B).  In  the  financ- 
ing of  the  Logan  Apartments  at  the  University  of  Oklahoma 
(Table  7B),  a  purchase-money  mortgage  was  given  as  se- 
curity, this  being  the  same  method  employed  in  financing  the 
Baker  House  student  dormitory  (Table  1R).  The  two 
loans  are  liens  only  on  the  respective  buildings;  no  pledges 
of  income  are  involved. 

Omnibus  Self-Liquidating  Plant 

This  classification  includes  issues  covering  two  or  more  dif- 
ferent types  of  self-supporting  plant,  and  it  should  be  dis- 
tinguished from  the  classification  entitled  "omnibus  financ- 
ing"12 involving  consolidated  bond  issues  which  financed  both 
self-supporting  and  non-self-supporting  plant. 


12  Page  74  ff.,  and  Table  10,  page  130. 
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In  several  cases  an  omnibus  self-liquidating  issue  resulted 
from  the  refunding  of  earlier  individual  issues,  e.g.,  the  Michi- 
gan State  Normal  College  Dormitories  and  Union  2y2s  is- 
sued in  1941  (Table  8C).  This  issue  constituted  a  refund- 
ing of  the  3y2s  issued  in  1939,  which  were  in  part  a  refund- 
ing of  the  4s  issued  in  1938  and  also  provided  funds  to  fi- 
nance construction  of  the  men's  residence  hall.  The  4s  of 
1938  were  both  a  refunding  of  the  Union  4s  of  1937  and 
a  new  issue  financing  two  women's  dormitories.  The  Union 
4s  of  1937  constituted  a  refunding  of  a  6%  issue  sold  in  1930. 

At  the  Colorado  State  College  of  Education  $100,000  of 
2y4s  and  3s  were  sold  in  1941  (Table  8A)  to  refund  the 
Union  3y2s  and  4s  of  1938  and  1939,  and  the  Dormitory 
5s  of  1938,  which  in  turn  were  a  refunding  of  the  Dormitory 
6s  of  1931. 

The  Central  Michigan  College  of  Education  financed  a  com- 
bined dormitory  and  union  in  1938  through  sale  of  $165,000 
of  4s  (Table  8B).  This  bond  issue  was  refunded  in  1940 
by  sale  of  $160,000  2y2s  and  3s.  In  1941,  another  refund- 
ing took  place,  and  $260,000  additional  was  raised  for  the 
health-service  building,  all  in  one  issue  of  2y2s  and  3  s. 

In  1939,  at  the  Western  Michigan  College  of  Education, 
two  outstanding  issues  were  called  (Table  8C)  :  the  Dormitory 
and  Union  4^s  of  1938  and  the  Men's  Residence  Hall  4s 
of  1938.  In  the  refunding  these  were  consolidated  with  a 
new  issue  of  3y2s  which  in  addition  provided  funds  for  a  new 
women's  residence  hall.  The  pledge  for  the  new  issue  was 
of  course  consolidated,  being  the  net  income  of  the  buildings 
involved  and  a  student-union  fee. 

The  1939  issue  was  again  refunded  in  1941  and  in  turn 
refunded  twice  in  1946  (Table  8C).  In  the  second  refund- 
ing of  1946  the  unpaid  portion  of  the  issue  was  consolidated 
in  a  new  $2,000,000  issue,  $1,450,000  of  which  financed  par- 
tially a  new  men's  dormitory,  two  apartment  buildings,  and 
alterations  of  a  clubhouse  building.  The  pledge  securing  this 
consolidated  issue  did  not  include  the  net  income  from  the 
new  men's  dormitory.  Included  in  the  pledge  were  the  com- 
bined net  income  from  three  existing  residence  halls  and  a 
union  fee. 
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The  financing  of  the  aforementioned  new  buildings  was 
completed  with  two  loans  from  a  bank  and  an  insurance  com- 
pany aggregating  $850,000  (Table  8C).  The  bank  loan  is 
secured  by  the  net  income  from  the  new  dormitory,  and  the 
insurance  company  loan  by  the  net  income  from  the  two  new 
apartment  buildings. 

In  1939  at  the  University  of  Missouri  (Table  8D),  the 
1926  Stadium  6s  and  1929  Field  House  6s  were  combined 
into  a  single  issue  of  5s. 

The  security  for  the  consolidated  self-liquidating  issues  is 
in  general  the  income  pooled  from  the  several  types  of  plant 
financed  by  the  omnibus  bonds,  and  in  some  cases  the  income 
from  existing  property  is  also  pledged. 

The  Colorado  State  College  of  Education  Men's  Dormi- 
tory and  Union  2%s  and  3s  issued  in  1941  (Table  8A) 
are  secured  by  a  student-union  fee  plus  the  net  income  from 
two  men's  residence  hall  units  and  three  women's  residence 
hall  units. 

Fort  Hayes  Kansas  State  College  Stadium  and  Dormi- 
tory 4 1/2 s  issued  in  1936  have  as  security  the  gross  income 
from  the  new  dormitory  and  from  four  existing  halls,  in 
addition  to  all  stadium  gate  receipts  (Table  8B). 

The  indenture  for  the  Central  Michigan  College  of  Educa- 
tion 2y2s  and  3s  (Table  8B),  covering  a  combined  dormitory, 
union,  and  health-service  issue  makes  no  reference  to  a  health- 
service  fee.  The  issue  reportedly  is  backed  by  a  student  union 
fee,  the  net  union  operating  income,  and  the  net  income  from 
three  existing  residence  halls. 

North  Texas  State  Teachers  College  Dormitory  and  Music 
Hall  4s  issued  in  1940  (Table  8E)  are  secured  by  the  net 
income  from  the  new  property  and  from  five  units  of  exist- 
ing student  housing  faciities. 

The  Texas  State  College  for  Women  has  pledged  as  se- 
curity for  the  1935  issue  of  Dormitories  and  Auditorium 
Addition  4s  (Table  8F)  the  net  income  plus  all  funds  de- 
rived from  sources  other  than  legislative  appropriations  sub- 
ject to  the  lien  of  a  previous  issue  of  dormitory  bonds. 

Six  bond  issues  which  are  classified  as  omnibus  self-liquidat- 
ing financing  were  sold  in  1945  and  1946.  Of  these,  four  in- 
volved the  pledging  of  income  from  existing  property. 
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The  Georgia  School  of  Technology  gave  a  junior  lien  on 
the  net  income  from  two  existing  dormitories  in  addition 
to  its  pledge  of  the  net  income  from  the  new  residence  halls 
and  apartments  (Table  8A). 

The  $6,000,000  Dormitories  and  Union  issue  of  Michigan 
State  College  sold  in  1945  (Table  8B)  is  secured  only  by 
the  net  income  of  the  new  dormitories  plus  a  student  fee. 
However,  a  $3,000,000  1946  group  bank  loan  (Table  8B) 
— financing  certain  dormitories,  apartments,  a  union  addition, 
and  a  food-storage  building — is  secured  by  the  net  income 
from  the  new  property  and  four  existing  residence  hall  units, 
in  addition  to  a  union  fee. 

At  the  Western  Michigan  College  of  Education  the  1946 
financing  (Table  8C)  was  tied  to  the  refunding  of  earlier 
issues  and  discussed  on  page  67,  above. 

In  1946  the  University  of  Oklahoma  sold  a  $1,500,000 
1%%  issue  to  finance  the  construction  and  remodeling  of 
dormitories,  recreation  buildings,  and  dining  facilities  (Table 
8E).  Since  the  financing  involved  existing  property,  pre- 
sumably the  pledges  of  net  income  supporting  the  bond  issue 
includes  the  net  income  from  existing  property. 

Other  cases  appear  to  involve  pledges  limited  only  to  the 
source  of  funds  provided  by  the  buildings  covered  by  the  re- 
spective bond  isues,  or  are  indefinite  as  to  the  scope  of  the 
pledge.    These  are  also  listed  in  the  appended  tabulation. 

2.    PRIMARY  PLEDGES— ADMINISTRATIVE 
AND  INSTRUCTIONAL  PLANT 

Buildings  of  this  type  are  non-self-supporting,  that  is,  have 
no  income  of  their  own.  The  bond  issues,  therefore,  are  se- 
cured by  the  income  from  other  sources,  either  a  student  fee, 
other  income,  or  both.  Pledges  vary  among  institutions  to 
a  much  higher  degree  than  in  the  cases  of  self-liquidating 
bonds.    This  of  course  might  be  expected. 

Funds  securing  the  University  of  Arizona  4s  issued  in 
1935  (Table  9A)  are  derived  from  a  myriad  of  sources, 
there  being  no  specific  building  fee  levied  to  support  this  is- 
sue, which  financed  a  variety  of  campus  improvements.   Gross 
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tuition  (derived  from  out-of-state  fees)  is  the  primary  source 
of  funds.  Certain  ancillary  funds  are  pledged  should  gross 
tuition  be  insufficient.  These  pledges  were  established  by 
resolution  and  made  a  part  of  the  bond  form,  quoted  as 
follows: 

For  the  full,  prompt  and  faithful  payment  of  each  and  all  of  the 
bonds  of  the  series  of  which  this  is  one  and  the  interest  coupons 
thereto  appertaining,  the  Board  of  Regents  of  the  University  of 
Arizona  pledges  so  much  of  the  gross  income  and  proceeds  frojn  the 
tuition  fees  of  the  University  of  Arizona  as  shall  be  necessary  and 
requisite  to  fully  pay  and  retire  each  and  all  of  said  bonds  and  interest 
coupons  pertaining  thereto  as  and  when  the  same  shall  become  payable, 
and  if  for  any  reason  the  gross  proceeds  and  income  from  said  tuition 
fees  from  said  University  should  fail,  ceaser  be  cut  off  or  not  be 
sufficient  for  such  purposes,  there  is  also  pledged  so  much  of  the  gross 
income  and  proceeds  from  the  fees  charged  by  the  University  of 
Arizona  for  Cooperative  Agricultural  Extension  Service  (Counties) , 
Experimental  Farm  Sales,  Feed  Experiment,  General  and  Miscellane- 
ous Collections,  Matriculations,  Mimeograph  and  Mailing,  Miscel- 
laneous Student  Fees,  Summer  School  Tuition,  University  Extension 
and  Correspondence,  University  Farm  Sales,  University  Players, 
Poultry  Contest,  Poultry  Farm  Sales,  and  Basic  Science,  as  shall  be 
necessary  and  requisite  to  pay  and  retire  said  bonds  and  interest 
coupons,  in  addition  to  which  the  Board  of  Regents  pledges  the  full 
faith  and  credit  of  said  Board  for  the  prompt  and  full  payment  of 
all  interest  and  principal  of  said  bonds.    (Italics  ours.) 

The  aforementioned  indenture  requires  that  the  funds  for 
payment  of  the  bonds  must  be  accumulated  over  and  above 
current  needs  to  the  extent  of  two  years'  additional  require- 
ments. It  is  not  stated  what  the  disposition  of  funds  shall 
be  beyond  this  point,  that  is,  whether  bonds  must  be  retired 
from  the  surplus  or  whether  the  surplus  may  be  used  for 
general  purposes. 

The  bonds  were  issued  under  authority  of  the  Educational 
Institutions  Act  of  1934,13  whose  legality  has  been  upheld 
by  the  Supreme  Court  of  Arizona.14  Section  2755n  (b)  of 
the  1934  law,  while  written  in  general  terms,  would  appear 


13  Laws  of  Arizona,  1934  (Third  Session),  S.  B.  No.  3. 

14  Citation  appears  on  page  51,  above. 
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to  cover  the  pledges  indicated,  with  the  possible  exception  of 
the  income  of  Cooperative  Agricultural  Extension  Service 
(Counties),  Experimental  Farm  Sales,  and  Poultry  Contest. 
The  applicable  section  of  the  law  is  as  follows : 

Any  institution  in  connection  with  the  issuance  of  the  bonds,  or 
in  order  to  secure  the  payment  of  such  bonds  and  interest  thereon, 
shall  have  power  by  resolution  of  its  board :     .     .     . 

To  provide  that  bonds  issued  hereunder  shall  be  secured  by  a  first, 
exclusive  and  closed  lien  on  the  income  and  revenue  derived  from, 
and  shall  be  payable  from,  ( 1 )  fees,  rentals  and  other  charges  from 
students,  faculty  members  and  others  using  or  being  served  by,  or 
having  the  right  to  use,  or  having  the  right  to  be  served  by,  any 
project,  and  any  existing  buildings,  stadia,  and  other  structures,  and 
(2)  matriculation,  hospital,  laboratory,  athletic,  admission  and  other 
fees  from  students,  faculty  members  and  others  matriculated,  attend- 
ing or  employed  at  such  institution,  and  from  the  public  in  general, 
for  the  facilities  afforded  by  such  institution.15 

The  original  4%  bonds  of  the  University  of  Illinois  Foun- 
dation (Table  9B)  which  financed  the  Medical  and  Dental 
Building  at  the  University  of  Illinois,  were  payable  from  a 
lease  rental  derived  from  the  gross  tuition  fund  of  the  Medical 
and  Dental  School.  In  this  respect  the  security  is  similar  to 
the  Arizona  issue  though  lacking  ancillary  income  pledges. 
The  4s  were  refunded  in  1941  (Table  9B)  and  made  a  direct 
obligation  of  the  University  under  authority  of  H.  B.  471 
approved  on  June  24,  1941,  and  are  payable  from  a  net 
building  fee. 

There  would  appear  to  be  no  basic  difference  in  the  secur- 
ity between  a  specific  building  fee  levied  upon  all  students, 
whether  paid  as  part  of  tuition  or  separately,  and  gross  tui- 
tion so  long  as  the  latter  is  high  enough  to  cover  all  demands 
made  upon  it.  Making  the  bonds  payable  from  gross  tuition 
might  yield  an  advantage  in  that  the  building  fee  need  not 
be  identified  in  the  breakdown  of  tuition.  Apparently  this  is 
the  situation  at  the  University  of  Arizona,  where  the  out-of- 
state  tuition  fund  is  made  the  source  of  debt  payments  with- 
out relating  the  debt  load  to  specific  enrollment  figures. 


15  Laws  of  Arizona,  1934,  op  cit. 
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When  a  net  fee  is  involved  it  would  appear  that  identifica- 
tion of  the  building  fee  in  the  student's  tuition  bill  (if  paid 
as  part  of  tuition)  is  necessary  since  the  portion  of  the  tui- 
tion earmarked  as  the  building  levy  is  paid  over  into  another 
fund  and  drawn  upon  according  to  the  terms  of  the  bond 
indenture.  For  example,  under  the  provisions  of  the  trust 
indenture  covering  the  Michigan  State  College  School  of 
Music  3y2s  of  1938  (Table  9C)  the  College  is  required  to 
collect  from  its  music  students,  as  part  of  the  tuition,  a  fee 
sufficient  to  service  the  debt  and  provide  reserves  for  replace- 
ment, depreciation,  and  extraordinary  repairs.  The  fees  must 
be  deposited  with  the  bondholders'  trustee,  who  pays  the 
principal  and  interest  and  must  approve  any  withdrawals  for 
the  other  named  purposes. 

The  University  of  Arkansas  Library  and  Chemistry 
Building  4s  of  1934  (Table  9A)  are  apparently  similar  to 
the  Michigan  State  3y2s  except  that  no  bondholders'  trustee 
is  involved.  The  University  of  Arkansas  School  of  Medicine 
4s  of  1934,  however,  are  supported  by  a  straight  fee,  and 
maintenance  and  operating  costs  are  borne  by  the  School 
budget   (Table  9A). 

Other  issues  whose  security  deviates  from  the  straight 
building  fee  are  the  Indiana  University  Long  Hospital  3*4S 
of  1933  (Table  9B),  the  several  other  issues  of  this  institu- 
tion created  under  authority  of  Acts  1935,  p.  14516  (Table 
9B),  the  Montana  State  University  (Missoula)  Journalism 
Building  4s  of  1936  and  the  combined  Journalism  Chemistry- 
Pharmacy  Building  3^s  of  1938  (Table  9C),  the  University 
of  Texas  Administration  and  Library  Building  4s  of  1934 
(Table  9E),  two  University  of  Wisconsin  issues  which  are 
supported  by  the  funds  of  Wisconsin  Alumni  Research  Foun- 
dation (Table  9E),  and  the  University  of  Wyoming  Liberal 
Arts  Building  4s  of  1934  (Table  9F).  The  University  of 
Utah  5s  of  1899  (Table  9E)  secured  by  the  general  fund, 
and  paid  off  by  1909,  have  been  discussed  in  Part  I  in  con- 
nection with  a  court  case  in  which  a  statute  authorizing  a 
similar  issue  was  declared  unconstitutional.17 


16  Excerpts  from  this  law  appear  in  the  Appendix,  page  243. 

17  Page  12,  above. 
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The  Indiana  University  Long  Hospital  3J/is  of  1933  (Table 
9B)  constitute  an  advance  of  the  proceeds  from  sale  of  prop- 
erty which  the  University  will  receive  upon  the  death  of  the 
donor.  In  1913,  construction  of  the  hospital  was  financed 
by  a  6%  bond  issue,  which  was  refinanced  twice  and  serviced 
from  the  University's  general  fund.  It  is  the  understanding 
that  sale  of  the  property  will  ultimately  pay  off  the  debt 
and  reimburse  the  University  for  funds  expended  in  connec- 
tion with  the  original  financing. 

Montana  State  University  (Table  9C),  the  University  of 
Texas  (Table  9E),  and  the  University  of  Wyoming  (Table 
9F)  financed  administrative  and  instructional  plant  by  bor- 
rowing simply  against  the  income  from  their  land-grant  funds. 
To  put  it  another  way,  income  from  this  source  was  antici- 
pated by  borrowing. 

The  1935  Indiana  statute  (Acts  1935,  p.  14518),  which 
provides  that  "repayment  may  be  made  from  any  income  of 
the  University,"  should  be  examined  at  this  point  in  connec- 
tion with  the  six  bond  issues  created  under  its  authority  from 
1935  to  1937.   These  are  listed  in  Table  9B. 

The  portions  of  the  law  relating  to  the  powers  to  borrow 
money  are : 

Be  it  enacted  .  .  .  that  the  Trustees  of  Indiana  University  are 
hereby  empowered.  .  . 

To  borrow  money  for  the  construction,  equipment,  furnishing  or 
repair  of  any  building  to  be  used  for  the  purposes  of  the  University. 

To  execute  bonds  or  other  instruments,  negotiable  or  otherwise  and 
contracts  for  the  repayment  of  any  loan  with  interest. 

To  execute  mortgages  and  pledges  of  the  income  from  the  use  of 
such  buildings  or  other  buildings  and  the  income  from  the  permanent 
endowment  fund  of  the  University  and  the  income  from  contingent 
fees  collected  by  the  University  as  security  for  such  repayment. 

Repayment  may  be  made  from  any  income  of  the  University. 
(Italics  ours.) 

The  resolutions  authorizing  each  of  the  six  issues  listed 
in  the  tabulation  are  much  the  same  except  for  the  name  of 

18  See  Appendix,  page  243. 
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the  building,  and  each  provides  that  the  "bonds  shall  be  pay- 
able out  of  any  available  income  of  the  Corporation." 

Because  the  statute  permits  repayment  from  any  income 
and  the  resolution  modifies  this  somewhat  in  pledging  "any 
available  income,"  the  question  might  arise,  in  view  of  the 
decisions  cited  in  Part  I,  whether  the  pledge  is  limited  to 
a  specific  source  of  funds  other  than  tax  funds  or  whether 
tax  funds  may  irrevocably  be  pledged  to  payment  of  a  debt 
because  of  the  wording  in  the  statute  and  the  resolution.  No 
test  has  ever  been  made  of  the  law,  but  it  would  seem  that, 
since  the  law  permits  repayment  from  any  income,  it  does 
not  require  that  payment  be  made  from  any  one  source,  and 
that,  if  at  some  future  time  a  particular  source  be  ruled  out, 
another  source  may  be  drawn  upon  without  invalidating  the 
act.  The  resolution,  by  pledging  "available  income,"  might 
in  effect  be  held  to  state  that  such  income  as  is  not  available 
is  not  included  in  the  pledge,  and  thus  to  make  voluntary  the 
appropriation  of  particular  funds  for  payment  of  the  debt.19 
The  appropriations  for  debt  service,  moreover,  are  but  a 
small  amount  of  the  total  legislative  support  provided  for 
the  University,  so  that  the  debt  does  not  impair  its  normal 
operations.  In  Part  I  it  has  been  observed  that  the  percent- 
age of  a  University's  support  used  for  debt  payments  was  a 
factor   in   deciding   the    constitutionality   of    a   building-bond 


3.    PRIMARY  PLEDGES— OMNIBUS  FINANCING 

Numerous  institutions  have  financed  the  construction  of  edu- 
cational plant  by  means  of  consolidated  bond  issues  covering 
both  self-supporting  and  non-self-supporting  plant.  In  this 
study,  these  issues  are  classified  as  omnibus  financing.  Most 
of  the  bond  issues  involved  were  sold  during  1934-1936  and 
1938-1939,  periods  of  liberal  Federal  building  grants.  The 
usual  pledge  supporting  the  omnibus  issues  consists  of  the 
gross  or  net  income  from  the  self-supporting  buildings  and 
from  a  student-building  fee,  which  funds  are  pooled  for  debt 


19  See  pages  43   ff.,  above    (Part  I)    for  discussion  of  the  constitutionality  of 
voluntarily  using  funds  for  debt  servicing. 

20  See  Arnold  v.  Bond  on  pages  25  ff.,  above  (Part  I). 
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service.  Certain  variations  from  the  usual  security  are  noted 
as  follows 

The  Arizona  State  Teachers  College  4s  of  1935  (Table 
10A),  issued  to  finance  a  dormitory,  a  library  addition,  a 
student  union,  and  a  stadium,  are  supported  by  the  "gross 
income  and  proceeds  .  .  .  from  every  source  other  than 
state  appropriations"  if  the  gross  income  from  the  dining 
halls  operated  by  the  college  be  insufficient.  Obviously  the 
source  of  funds  pledged  to  payment  of  the  bonds  has  no 
relation  to  the  revenue,  if  any,  from  the  buildings  involved. 
The  pledge  of  gross  income  from  every  other  source  than 
state  appropriations  is  secondary,  but  appears  to  be  similar 
as  to  sources  of  funds  when  compared  to  the  pledge  securing 
the  University  of  Arizona  4s  discussed  above  under  admin- 
istrative-instructional plant  financing,21  the  Texas  College  for 
Women  4s  1935  (Table  10D),  and  the  University  of  Vir- 
ginia 4s  1929  (Table  10D),  except  that  in  the  latter  case 
the  Virginia  statute  of  1928  provides  that  the  state  comp- 
troller is  "authorized  and  directed  to  draw  his  warrant  upon 
the  then  current  annual  State  appropriation  to  such  institu- 
tion" if  the  institution  defaults  in  paying  over  to  the  state 
treasury  the  building  funds  necessary  to  service  the  bonds. 
This  might  be  construed  as  binding  the  state  irrevocably  to 
payment  of  a  debt  from  tax  funds.  Since  all  the  4s  of  1929 
were  bought  by  the  Virginia  Sinking  Fund  Commission  as 
an  investment  for  the  State  Literary  Fund,  the  state,  if  it 
be  in  debt,  owes  itself  only,  there  being  no  public  investors 
involved. 

In  support  of  the  University  of  Arkansas  4s  of  1938 
(Table  10B)  the  University  agreed  to  pay  into  the  bond 
fund  from  its  maintenance  appropriation  a  fee  of  $5.00  per 
student.  This  fee  was  calculated  to  be  sufficient  to  pay  the 
maintenance  costs  of  the  buildings.  There  is  no  indication  as 
to  whether  it  is  adjustable  upward  or  downward. 

The  security  for  the  Eastern  Montana  State  Normal 
School  4s  of  1934  (Table  10B)  is  similar  to  that  of  the 
Arizona  State  Teachers  College  issue,  though  somewhat 
limited   in   that   one-half   the   land-grant   income   is   pledged. 


21  Pages  69  ff,  above. 
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It  appears  that  the  limitation  was  made  necessary  by  the 
fact  that  Eastern  Montana  State  is  entitled  to  only  one-half 
the  land-grant  income,  with  the  land-grant  fund  supporting 
two   schools. 

The  University  of  New  Hampshire  issue  (Table  10B)  is 
a  full-fledged  state  debt  supported  by  the  state's  total  taxing 
power.  As  noted,  New  Hampshire  has  no  constitutional  debt 
restrictions.22 

An  unusual  limitation  exists  in  the  pledges  securing  the 
Oregon  State  College  2>4s,  2j4s,  and  3s  of  1940  (Table 
IOC),  and  the  University  of  Utah  3s  of  1939  (Table  10D). 
The  Oregon  Building  fee  of  $1.00  per  student  per  semester, 
and  the  Utah  fee  of  $10  per  student  per  year  are  fixed  at 
these   amounts   by  the   respective    state   laws. 

The  Pennsylvania  State  College  has  serviced  the  3y2s  of 
1937  (Table  IOC)  from  the  general  income  of  the  College, 
but,  in  event  of  default,  agreed  to  set  aside  the  income  from 
all  the  dormitories  owned  and  operated. 

In  the  case  of  the  University  of  Texas  4s  issued  during 
1931-1933  (Table  10D),  the  income  from  the  bond  invest- 
ments of  the  Permanent  University  Fund  was  anticipated  by 
the  bond  issue.  In  this  way  the  permanent  improvements  were 
made  without  waiting  for  building  funds  to  accrue. 

EXPLANATORY  NOTES  TO  TABLES  1-10 
FOLLOWING 

Tables  1-10  following,  entitled  "Summary  of  Reports  on 
Debt  Financing,"  are  based  mainly  upon  information  supplied 
by  the  business  officers  of  the  institutions  listed  therein,  or  by 
other  appropriate  institutional  or  state  officials,  through  ques- 
tionnaires supported  by  copies  of  loan  agreements,  trust  in- 
dentures, resolutions,  contracts  with  Federal  lending  agencies 
and  underwriters,  enabling  statutes,  corporate  charters,  state 
constitutions,  and  other  pertinent  documentary  material.  Mat- 
ters needing  clarification  were  handled  in  subsequent  corre- 
spondence. The  original  draft  of  Tables  1-10  was  submitted 
to  these  contributing  officers  for  verification  of  their  figures 


22  Pages  10  and  50,  above. 
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and  suggestions  for  improving  the  presentation  ot  the  ma- 
terial. 

Occasionally  it  was  necessary  to  resort  to  information 
already  in  hand — among  which  are  the  institutional  financial 
reports  and  published  investment  services — to  obtain  leads 
to  new  information  or  for  verifying  or  completing  data  sub- 
mitted directly. 

Definitions  of  the  terms  used  in  classifying  the  information 
and  a  description  of  the  methods  employed  in  presenting  the 
debt-financing  picture  for  each  institution  are  given  below. 

Definitions 

Borrowed  Funds  represent  the  par  value  of  the  issue  or 
loan,  disregarding  premium  or  discount  or  expenses  of  issue. 

PWA  Funds  are  the  amount  of  the  building  grant  received 
from  the  Federal  government  during  1934-1936,  or  in  1938- 
1939.  The  letters  "PWA"  are  the  abbreviation  of  Public 
Works  Administration.  During  the  aforementioned  years  the 
Federal  government  made  loans  for  public  works  purposes  as 
well  as  grants.  Only  the  grants  are  included  in  the  "PWA 
Funds"  column;  the  loans  are  shown  under  the  heading  "Bor- 
rowed Funds." 

Other  Funds  include  money  supplied  from  any  source  other 
than  borrowing  or  by  Federal  grants.  Included  in  this  column 
are  legislative  appropriations,  gifts  and  bequests  from  private 
sources,  building  subscriptions,  and  institutional  funds  other 
than  appropriations  from  taxes. 

Total  Cost  is  the  sum  of  the  three  sources  of  funds  just 
defined. 

Original  Capacity  is  a  term  applicable  only  to  dormitories. 
It  represents  the  number  of  occupants  for  which  the  housing 
facilities  were  constructed  originally.  The  latter  word  is  em- 
phasized in  order  that  there  may  be  no  misinterpretation  of 
the  figures.  Initial  housing  capacity  was  in  most  cases  en- 
larged during  the  war  years  and  later  as  the  result  of  expanded 
post-war  enrollments — enlarged  by  converting  single  rooms  to 
double  occupancy,  and  by  employing  space  not  intended  origi- 
nally for  living  quarters. 
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Per  Capita  Cost  and  Per  Capita  Debt  were  derived  by 
dividing  the  capacity  figure  into  the  total  cost  and  the  total 
of  borrowed  funds,  respectively. 

Debt  Outstanding  6-30-46  is  the  amount  of  the  debt  re- 
ported to  have  been  outstanding  in  the  hands  of  investors  on 
June  30,  1946,  assumed  to  have  been  outstanding  as  of  this 
date  when  the  institutional  fiscal  years  ended  on  other  dates, 
and  when  new  issues  were  floated  between  June  30  and  De- 
cember 31,  1946.  These  new  issues  were  assumed  to  have 
been  outstanding  on  June  30;  no  issue  sold  after  December  31, 
1946,  is  reflected  in  Tables  1-10.  This  date  was  chosen  be- 
cause the  fiscal  years  of  most  institutions  end  on  June  30;  and, 
to  simplify  matters,  one  date  only  was  employed  for  all  issues. 
The  debt  outstanding  is  the  gross  debt;  applicable  sinking 
funds  were  not  considered  in  listing  the  outstanding  amount 
at  June  30,  1946. 

Primary  Security  represents  a  summary  of  the  basic  security 
for  the  loans — the  source  of  income  or  property  pledged  for 
payment  of  the  debt.  Many  of  the  indentures  and  loan  agree- 
ments describe  the  basic  security  only  in  general  terms;  others 
are  very  specific.  The  specific  provisions  have  been  listed  in 
a  fair  degree  of  detail  whenever  possible. 

How  Marketed  describes  from  whom  the  money  was  bor- 
rowed and  how  the  bond  issues  were  sold — publicly,  privately, 
to  any  of  the  lending  agencies  of  the  Federal  government,  or 
to  other  lenders.  The  term  "publicly"  signifies  a  sale  to  un- 
derwriters, either  through  competitive  bids  or  by  negotiation. 
Issues  sold  "privately"  are  those  sold  to  one  or  a  few  pur- 
chasers, or  to  the  endowment  and  trust  funds  of  the  institution 
or  the  state.  The  phrase  "To  U.  S.  Government"  was  em- 
ployed to  describe  the  government  lending  agencies — usually 
the  Public  Works  Administration,  and  occasionally  the  Re- 
construction Finance  Corporation — by  the  use  of  one  term. 

Method  of  Presenting  the  Data 

The  financing  was  first  classified  according  to  type  of  build- 
ing, e.g.,  dormitories,  union  buildings,  stadium  plant,  etc. 
Within  these  classifications  the  data  were  then  listed  in  the 
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alphabetical  order  of  states,  and  later  in  the  alphabetical 
order  of  institutions  situated  within  the  states. 

Under  each  institution  the  bond  issues  and  other  financial 
data  were  listed  in  chronological  order. 

Because  the  tables  are  separated  according  to  type  of  build- 
ing financed — with  Table  1  including  dormitories,  Table  2  list- 
ing Student  Union  Buildings,  and  so  on,  the  name  of  a  par- 
ticular institution  and  the  description  of  its  debt  financing  of 
plant  additions  may  appear  in  several  places  throughout 
Tables  1-10. 
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PART    III 

Coupon  Interest  Rates  and 
Maturities 


T. 


ABLE  11,  following,  has  been  prepared  to  show  the 
coupon  rates  of  interest  paid  on  serial  plant  loans  by 
the  colleges  and  universities  reporting  to  this  study.  In  Table 
12  the  coupon  rates  are  analyzed  by  states  grouped  into  five 
geographical  sections  of  the  United  States. 

Both  Table  11  and  Table  12  include  serial  loans  only — 
that  is,  loans  which  are  payable  over  a  period  of  years.  The 
usual  institutional  loan  is  a  serial  loan.  A  few  term  loans — 
loans  which  are  payable  on  a  single  maturity  date — were 
reported,  but  these  are  few  in  number. 

TABLE   11— GENERAL  PLAN 

The  analysis  in  Table  1 1  shows  coupon  rates  related  to 
loan  maturities.  It  was  considered  desirable  to  use  the  follow- 
ing maturity  classifications,  and  all  loans  having  a  maturity 
span  falling  within  such  classification  were  grouped  within 
the  classification: 

Maturities. 

1  to  10  years — which  might  be  considered  as  short-term  loans. 
11  to  15  years — which   might  be   considered   as   medium-term 

loans. 
16  to  20  years — which  might  be  considered  as  medium-term 

loans. 
21  to  25  years — which  might  be  considered  as  long-term  loans. 
26  to  30  years — which  might  be  considered  as  long-term  loans. 
31  to  35  years — which  might  be  considered  as  long-term  loans. 
36  to  40  years — which  might  be  considered  as  long-term  loans. 
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Following  the  classification  of  reported  loans  in  these  ma- 
turity groups,  the  totals  were  broken  down  in  Table  1 1  to 
indicate  amounts  borrowed  at  various  rates  of  interest  in 
each  year  during  which  reported  institutional  borrowings 
occurred. 

It  should  be  observed  that  the  reported  loans  were  further 
classified  in  Table  11  as  Publicly-Marketed  or  Privately- 
Placed  Loans,  Internal  Loans,  or  Loans  Made  by  United 
States  Government  Agencies.  The  publicly-marketed  loans 
(issues  bought  by  underwriters  for  distribution  to  a  large 
group  of  investors,  or  sold  directly  to  the  investing  public) 
or  privately-placed  loans  (bought  by  a  single  or  a  few  pur- 
chasers such  as  an  insurance  company  or  a  group  of  banks) 
may  be  termed  market  loans,  and  the  interest  rates  paid  there- 
on would  therefore  have  been  determined  by  the  money 
market. 

The  rates  of  interest  on  internal  loans — a  classification 
made  by  the  authors  to  include  loans  made  from  endowment 
funds  owned  either  by  the  university  corporation  or  another 
state  agency — bear  a  close  relationship  to  the  market  rate 
of  interest  but  occasionally  are  set  higher  or  lower  for  rea- 
sons of  policy  which  do  not  fall  within  the  scope  of  this  study. 

The  loans  made  by  United  States  Government  lending 
agencies  in  1933-36  and  1938-39  generally  bore  4%  interest 
regardless  of  maturity  and  underlying  security,  and  thus  can- 
not be  considered  as  market  loans. 

The  rates  of  interest  paid  on  internal  loans  and  United 
States  Government  loans  are  shown  in  Table  11,  but  are  ex- 
cluded in  the  computations  appearing  in  the  final  column  of 
Table  1 1 — the  weighted  average  coupon  rates  on  loans  pub- 
licly or  privately  placed.  These  figures  were  computed  to  give 
an  approximation  of  the  market  rate  of  interest  on  insti- 
tutional loans  in  the  belief  that  the  over-all  market  rate  would 
be  of  most  interest  to  users  of  this  study.  The  average  is  mere- 
ly an  abstraction,  and  should  be  treated  as  such,  particularly 
in  the  early  years  when  it  is  based  on  a  sample  of  but  one 
or  a  few  loans. 

In  one's  interpretation  of  the  figures  given  in  Table  1 1 
(and  also  Table  12),  the  distinction  should  be  made  between 
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the  coupon  rate  of  interest  and  the  cost  of  money  to  the  bor- 
rowing institution.  Very  little  data  are  at  hand  concerning  the 
prices  at  which  the  various  issues  were  sold  to  underwriters 
or  to  investors  directly.  Thus  the  effective  rate  of  interest, 
which  differs  from  the  coupon  rate  in  that  the  effective  rate 
takes  into  account  the  premium  received  or  discount  given 
upon  sale  of  an  issue,  is  impossible  to  compute. 

The  coupon  rate  provides  an  approximation  of  the  cost 
of  borrowing,  however,  and  represents  the  cash  interest  load 
which  the  borrowing  institution  must  carry.  Furthermore,  it 
is  known  that,  though  many  borrowing  institutions  did  re- 
ceive premiums  over  par  upon  sale  of  their  bonds,  these 
premiums  in  most  cases  were  negligible.  Where  fairly  large 
premiums  were  obtained,  and  the  premium  used  as  a  source 
of  funds  for  payment  of  call  premiums,  or  to  pay  interest 
during  construction,  the  subsequent  load  was  not  reduced 
because  interest  was  received  in  advance  in  the  form  of  a 
sale  premium.  Only  a  few  cases  exist  where  bonds  were 
sold  at  a  discount,  because  most  state  laws  prohibit  discount 
sales. 

It  is  believed  that  because  of  these  considerations  the  in- 
terest figures  of  Table  11,  even  though  not  exact,  may  be 
taken  as  close  approximations  to  the  actual  cost  in  interest 
incurred  by  borrowing  institutions. 

TABLE  11— COMPARISONS 

The  interest  rate  trend  for  institutional  loans  has  followed 
the  trend  in  money  rates  for  other  types  of  loans.  In  1918, 
1920,  and  1922,  the  four  bond  issues  reported  carried  rates 
of  7%  and  8%,  which  are  consistent  with  the  high  level  of 
borrowing  rates  generally  during  World  War  I  and  in  the 
first  few  years  immediately  following.  Beginning  in  1924, 
the  average  rate  dropped  to  the  S0/c6%  level,  and  continued 
in  this  range  through  1930.  The  apparent  exception  of 
3.9%  as  the  average  rate  for  1926  is  due  to  the  inclusion 
of  the  University  of  Michigan  $1,500,000  3%  stadium  loan1 
in  computing  the  average  rate  for  1926.    This  issue  was  so 


1  See  page  64. 
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included  because  it  was  publicly  marketed;  but  it  should  be 
recalled  that  the  bonds  in  question  possessed  a  "rights" 
value  entitling  holders  to  seat  preferences,  and  thus  were 
salable  on  a  3%  interest  basis,  or  2l/2%  to  3%  below  the 
going  rates  on  other  institutional  issues  sold  in  1926. 

Beginning  in  1931,  the  average  rate  dropped  to  4.5%  from 
Sfc-6%.    In  1933,  one  market  issue  carried  a  3.2%  rate. 

With  a  greater  number  of  issues  in  the  sample  beginning 
with  the  year  1934,  the  average  rate  in  1934  and  in  the 
years  following  is  undoubtedly  a  more  representative  over- 
all indicator  of  the  cost  of  money  borrowed  for  building  pur- 
poses by  the  nation's  colleges  and  universities. 

Also  beginning  with  1934,  the  yearly  average  rate  declined 
persistently  through  1945,  reaching  a  low  of  1.8%  as  the 
average  rate  on  all  issues  sold  in  1945. 

In  1946,  the  cost  of  money  increased  slightly,  the  average 
rate  for  1946  being  2.2%  as  contrasted  to  the  1.8%  aver- 
age borrowing  rate  in  1945.  To  some  degree  this  increase 
would  appear  to  be  caused  by  a  volume  of  issues  almost  four 
times  greater  in  1946  as  compared  with  the  volume  of  1945. 
Of  perhaps  more  importance  is  the  tightening  of  money  rates 
in  the  municipal  bond  market  which  occurred  in  the  months 
following  April,  1946,  the  month  in  which  municipal  bond 
prices  were  at  the  highest  level  of  all  time.  Municipal  bond 
prices  began  to  fall  as  a  result  of  the  unprecedented  number 
of  issues  which  states  and  local  governments  contemplated 
selling  to  finance  long-deferred  improvements.  The  sharp  rise 
in  building  costs  which  occurred  in  1946  implied  a  need  for 
a  greater  volume  of  financing  and  thus  could  have  exerted 
downward  pressure  on  municipal  bond  prices;  the  rise  in  build- 
ing costs  also  stopped  much  financing  and  construction  from 
taking  place  so  that  many  contemplated  building  and  improve- 
ment plans  have  been  shelved,  temporarily  at  least.  The 
authors  venture  no  prediction  as  to  the  future  cost  of  bor- 
rowed funds  for  educational  plant.  It  appears  probable, 
however,  that  rates  higher  than  those  extremely  low  rates 
prevailing  during  the  war  years  seem  a  likely  prospect  for 
the  future. 
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During  the  war  years  1941-1944  the  average  rate  of  in- 
terest declined  about  \c/o  under  rates  prevailing  from  1937- 
1940,  from  about  3.5 c/c  to  2.5%.  Most  of  the  issues  sold 
during  the  war  years  were  refunding  issues,  which  were  high- 
ly acceptable  to  investors  even  in  face  of  the  uncertainties  sur- 
rounding college  enrollments,  and  in  turn  the  ability  of  col- 
leges and  universities  to  meet  revenue  obligations,  caused  by 
selective  service  and  changing  policies  of  the  government  in 
prosecuting  the  war.  By  1941  investors  had  had  considerable 
and  favorable  experience  with  institutional  bonds  because  so 
many  issues  had  come  on  the  market  from  1934  to  1940,  with 
but  few  defaults  having  occurred.  When  refundings  later 
took  place  the  new  issues  were  frequently  better  secured  be- 
cause the  refunding  issues  had  a  greater  equity  in  the  earn- 
ings of  the  property  securing  them  in  view  of  the  reduction 
in  size  of  the  original  bond  issue  between  date  of  issue  and 
time  of  refunding. 

Doubtless  the  reader  may  wonder  why  a  column  is  provided 
for  loans  at  a  zero  interest  rate.  Actually  one  such  loan — 
classified  as  an  internal  loan — was  reported.2  In  1945,  $500,- 
000  was  advanced  by  the  Treasurer  of  the  State  of  Ohio 
to  The  Trustees  of  Ohio  State  University  for  the  financing 
of  an  extension  to  the  stadium  for  use  as  a  men's  dormitory. 
Payments  are  due  serially  from  1947  through  1962  at  zero 
interest. 

Certain  observations  of  the  relationship  of  the  rate  of  in- 
terest to  the  maturity  span  of  the  loan  should  be  noted.  As 
a  general  principle  a  short-term  loan  bears  a  lower  rate  of 
interest  than  a  medium-term  or  long-term  loan.  In  other 
words,  the  longer  an  issue  is  to  be  outstanding  and  unpaid 
the  higher  the  rate  of  interest  which  such  an  issue  carries. 

The  over-all  rates  given  in  the  final  column  of  Table  1 1 
show  that  not  until  1940  did  the  rate  of  interest  indicate  a  di- 
rect relationship  to  the  length  of  maturity.  In  each  year 
from  1940  through  1946,  with  minor  exceptions,  the  rate 
appears  to  be  scaled  according  to  maturity.  In  earlier  years, 
on  the  other  hand,  there  is  apparently  no  correlation,  so  far 


2  See  Table  IP  in  Part  II,  page  95. 
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as  average  rates  are  involved,  between  maturity  and  the  in- 
terest rate. 

The  interest  rate  is  always  related  to  the  pricing  of  an 
issue  as  well  as  to  maturity,  and  though  an  institution  may 
have  paid  the  same  or  substantially  the  same  rate  regardless 
of  maturity  prior  to  1940,  investors — the  purchasers  of  the 
bonds — bought  according  to  length  of  maturity,  paying  high- 
er prices  (i.e.,  accepting  lower  yields)  on  short-term  issues  and 
lower  prices  for  long-term  bonds.  The  scaling  of  prices  in 
this  manner  by  the  underwriter  provided  for  the  underwriter's 
profit,  since  he  would  pay  par  for  an  issue  carrying  a  single 
coupon  rate  and  sell  at  higher  prices  scaled  according  to 
length  of  maturity. 

The  point  to  be  observed  here  is  that,  beginning  in  1940, 
the  scaling  principle  seems  to  have  been  adopted  by  the  issuing 
institutions  so  that  instead  of  selling  an  issue  carrying  a 
single  rate,  several  rates,  depending  upon  length  of  matur- 
ity, were  involved.  A  serial  issue  carrying  several  rates  poses 
problems  both  from  the  accounting  and  budgetary  stand- 
points, but  whether  a  particular  institution  adopts  the  scal- 
ing method  would  seem  to  result  from  a  balance  between  the 
preferences  of  its  officers  and  the  wishes  of  investors.  Under 
the  extremely  easy  money  conditions  of  the  war  years  it  was 
not  always  possible  to  make  a  single-rate  issue  readily  sal- 
able because  the  resulting  premium  prices  on  certain  maturities 
would  not  be  paid  by  investors. 

Adoption  of  the  scaling  of  interest  rates  by  issuers  seems 
to  be  related  to  the  unusual  fractional  rates  which  began  to 
appear  in  1945  and  1946 — rates  of  1.3%,  1.67c,  1.9%  and 
3.15%,  for  example.  Again  under  the  extremely  easy  money 
conditions  of  1945  and,  to  a  lesser  extent  in  1946,  such 
rates  may  have  been  necessary,  or  at  least  desirable,  in  order 
to  expedite  sale  of  the  respective  issues. 

TABLE  12— PLAN  AND  COMPARISONS 

In  Table  12  the  reported  serial  loans  are  distributed  by 
type — market  loans,  internal  loans,  and  loans  made  by  U.  S. 
Government  agencies — and  are  further  classified  into  five 
geographical    sections    of    the    United    States    in   which    they 
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were  made.3  In  addition,  weighted  average  interest  rates 
on  market  issues  have  been  computed  by  years  for  each 
of  the  five  geographical  sections. 

It  will  be  observed  that  most  of  the  borrowing  for  the 
entire  period  from  1918  through  1945  was  undertaken  by 
institutions  of  the  Middle  West  and  Far  West.  These  in- 
stitutions of  higher  education  also  did  the  largest  proportion 
of  market  borrowing  during  this  period.  The  South  and  South- 
west areas  received  the  bulk  of  the  loans  made  by  the  United 
States  Government  lending  agencies.  Eastern  public  institu- 
tions of  higher  education  reported  relatively  little  borrowing 
for  plant  construction  purposes  either  on  the  open  market  or 
from  endowment.  No  loans  were  reported  as  having  been 
made  to  Eastern  institutions  by  Federal  lending  agencies. 

During  1946,  loans  to  institutions  in  the  South  and  South- 
west areas  increased  substantially  in  amount  and  in  propor- 
tion to  reported  national  borrowing  in  1946.  Furthermore, 
nearly  all  of  the  1946  borrowings  were  made  on  the  market. 

Certain  observations  should  be  noted  about  the  yearly 
weighted  average  market  interest  rates  for  the  five  United 
States  geographical  sections  given  in  the  final  columns  of 
Table  12. 

Not  until  1936  and  in  the  following  years  are  market 
rates  available  for  at  least  four  out  of  five  geographical 
areas.  Thus  interest-rate  comparisons  on  a  nation-wide  basis 
cannot  be  made  for  the  earlier  years. 

Taking  the  period  1937-1946  as  a  whole,  interest  rates 
were  lowest  in  the  East,  according  to  figures  of  Table  12, 
being  as  much  as  2.1%  lower  than  the  highest  rates — those 
of  the  Southwest — in  years  when  direct  comparison  between 
the  two  areas  could  be  made. 


3  The  geographical  sections  and  the  states  included  therein  are  as  follows: 
East — Maine,  New  Hampshire,  Vermont,  New  York,  Connecticut,  Massachusetts, 

Rhode  Island,  Pennsylvania,  Maryland,  Delaware,  New  Jersey. 
Middle   West — Ohio,   Michigan,   Indiana,  Illinois,  Wisconsin,  Minnesota,  Iowa, 

Nebraska,  North  Dakota,  South  Dakota,  Kansas,  Missouri. 
South — Virginia,   West  Virginia,   Kentucky,   Tennessee,    North    Carolina,    South 

Carolina,  Georgia,  Florida,  Oklahoma,  Mississippi,  Arkansas,  Louisiana. 
Southwest — Oklahoma,  Texas,  New  Mexico,  Arizona. 
Far    West — Colorado,    Utah,    Nevada.    California.    Wyoming,    Idaho,    Montana, 

Washington,  Oregon. 
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The  next-to-lowest  rates  appear  to  have  existed  in  the 
Middle  West  during  1937-1946.  Far  Western  interest  rates 
were  somewhat  higher  than  those  of  the  Middle  West  but 
lower  than  Southern  rates.  The  variations  between  these  three 
regions  are  not  great  for  any  year,  however,  the  maximum 
difference  in  rate  being  0.8%  for  the  10-year  period.  Rates 
in  the  Southwest  vary  widely  as  compared  to  the  rates  of  the 
three  areas  under  discussion — from  0.6%  to  1.9%  over 
Middle  Western  rates  during  1940-1945.  The  variation  is 
greater  in  1936-1939,  but  in  this  period  the  amount  of  mar- 
ket loans  made  in  the  Southwest  area  was  very  small  in  rela- 
tion to  the  national  total. 


TABLE 
DETAIL  OF  COUPON    INTEREST 
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Year  of  Issue 
and  Maturity 
Classification 


Loans  Reported 


Publicly  Sold  or 
Privately  Placed 


Internal 
Loans 


Sold  to  U.S. 
Govt.  Agencies 


Number      Amount     Number     Amount     Number     Amount 


8% 


6%     5%%  5*A%  5V<%     5%     A%% 


1899 

1-10  years. . . 

1918 

11-15  years. .. 

1920 
11-15  years. . . 

1921 

1-10  years. . . 

1922 

11-15  years. . . 

1924 

1-10  years. . . 
11-15  years. .. 
21-25  years. .. 

Total  1924  loans 

1925 

1-10  years. . . 
11-15  years. . . 

Total  1925  loans. 

1926 

1-10  years. . . 
11-15  years. . . 
16-20  years. . . 
21-25  years... 

Total  1926  loans. 

1927 

1-lfl  years. . . 
11-15  years. . . 
16-20  years. . . 

Total  1927  loans. 

1928 

1-10  years. .. 
11-15  years. . . 
16-20  years. .. 

Total  1928  loan*. 


12b\000    

260,000    

1    1,249,300 

160.000    

200,000    

175,000    

755,000    

1,130,000    

195,000    

375,000    

570,000    

210,000    

420,000    

240,000  1     446,000 

1,500,000    

2,370,000  1     446,000 

100,000    

1.517,500  1     130,000 

535.000    

2,152.500  1      130,000 

222,000    
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1,907,000    


$....  $....  $....  $....  $....  $....  $  100  $.... 

....   126   

260  
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160  

200   
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200   600   155 

100  30    65  

7v'   300   

175  ....    3d    65   300  .... 

200   10   

420   

240   

200   250   420   

100   

718   ....   350  .... 

225  130  

225  718   100   480   


222 
400 


180 
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RATES  ON    REPORTED   LOANS 

MATURITIES 


Amounts  Borrowed  at  Various  Coupon  Rates 
(000's  Omitted) 


lVi%  4%%     4%     3%%  ZVzIo  3V*%     3%     2%%  2%%  2M%     2%     1%%  l%%   1%%   lYs%     1%       %%      0% 


Weighted 

Average 
Coupon  Rate 

on  Loans 
Publicly  or 

Privately 
Placad 


175 


175 


450 
180 


130 


130 


7.0 
8.0 


6.0 
4.5 
1.9 


5.4 

6.0 
5.0 
5.5 
3.0 

3.9 

5.2 
5.0 
5.3 

300 
805 


a,  j 

5.1 
4.7 


1,105 
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TABLE   11 
DETAIL  OF  COUPON   INTEREST 


Loans  Reported 

Tear  of  Issue 

Publicly  Sold  or 
Privately  Placed 

Internal 
Loans 

Sold  to  U.S. 
Govt.  Agencies 

end  Maturity 
Classification 

Number 

Amount 

Number 

Amount 

Number 

Amount 

8%       7%       6%     5\%  5H%  5K% 

**     4%* 

1929 

1-10  years... 
11-15  years. . . 
16-20  years... 
21-25  years... 
26-30  years... 
81-35  years... 

2 
1 

1 
1 

1 

234.000 
500,000 
53,500 
400,000 
955,000 

'i 
'i 

1 

*  400*666 

*  32*6,666 

500,000 

225          9     

"'*'      '*'*      '"!*      '.'.'.'.      '.'.'.'.     "hi 
'.'.'.'.      '.'.'.'.      *955     '"'*      '.'.'.'.     '.'.'.'. 

•  ©•  ©• 

Total  1929  loans, 

1930 

1-10  years... 
11-15  years... 
16-20  years... 
26-30  years... 

6 

2 
2 
1 
2 

2,142,500 

270.000 
350,000 
190.000 
575,000 

3 

i 

1,226,000 
48".  334 

1,180           9      64 

200     

150     ....       200     .... 

'.'.'.'.    '.'.'.'.    '425     i'6   !'.!!    '.'.'.'. 

900     .... 

Total  1930  loans. 

1931 

1-10  years... 

7 
1 

i 

1,385,000 
50,000 

l 
'i 

48,334 

4*.bbb',666 

775       150       200     .... 

48     .... 
10     .... 

16-20  years. .. 
26-30  years... 

500,000 
175,000 



Total  1931  loans. 

1932 
26-30  yean... 

1933 

16-20  years... 

1934 

1-10  years... 
11-15  years... 
16-20  years... 
21-25  yean... 
26-30  years... 

3 

1 

3 

'i 

725,000 

i 
i 

'i 

4,000.000 
147,100 

'  228, 666 

1 

'i 

l 

2 
13 

578,000 

1,1*2*6*666 

462,000 

565,000 

3,603,700 

678     .... 

60     .... 
141     .... 

125     .... 

200.000 
325,000 

191,000 

Total  1934  loans. 

1935 

1-10  years... 
11-15  years.. . 
16-20  years. .. 
21-25  years... 
26-30  years... 

4 

4 
1 
2 

1 

516,000 

195,508 
764,000 
60,000 
539,000 
231,000 

l 

228.000 

17 

*3 

10 
8 

5,756,700 

'  5*0*7.666 
1,968,000 
2,350,000 

125     .... 

Total  1935  loans. 

1936 

1-10  years... 
11-15  years. . . 
16-20  years. .. 
21-25  years... 
26-30  years... 
31-35  years... 

9 

6 
3 

4 
3 
2 

1 

1,789,508 

825,000 
625,000 
638,000 
639.000 
899,000 
620.000 

i 

5*2,666 

21 

*2 

"2 

4,825,000 

i',i'o8*,666 
'  197'.  666 

117     

Total  1936  loans. 

..      19 

4,246,000 

i 

52,000 

4 

1.305,000 

117     
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(CONTINUED) 

RATES  ON   REPORTED  LOANS 


MATURITIES 


Weighted 

Amounts  Borrowed 

at  Various  Coupon  Rates 

Areraee 

Coupon  Rate 

(000 

's  Omittec 

on  Loani 

Publiely  or 

ihi%  i%%     4% 

l*ft 

Sft*  814* 

3% 

2%%  1Vi%  2ft* 

2%    1ft*  lftft  1ft*  lftft     1% 

ft*      0* 

PriTately 
Placed 

6.0 

400 

5.0 
5.2 

5.0 

326 

'.'.'.'.     *500 

6.0 

726 

....       500 

5.6 

70 

5.2 
5.6 

190 

4.5 
5.9 

260 

!!!!  4'.666 

5.6 

5.0 

500 

4.5 

175 

4.5 

675 

....  4.000 
100 

....       462 

793 

....    8,795 

200 

100 

4.5 

1.1 

4.1 

4*6 

6,276 

100 

4.1 

....       195 

4.0 

279       870 

115 

4.0 

....       507 

60 

8.8 

289 

....    1,968 
2,350 

*J3i 

250 

8.9 
8.5 

289 

279   5,390 

60 

846 
308 

250 

75 

125      .... 

200      

3.9 

3.3 
3.4 

20 

....    1,680 
....       197 

46 

265 

620 

634 

4.0 
3.6 
3.1 
3.2 

20 

....    2,451 

3.5 

149 


TABLE   11 
DETAIL  OF  COUPON   INTEREST 


Year  of  Issue 
and  Maturity 

elaboration 


Loans  Reported 


Publicly  Sold  or 
Privately  Placed 


Internal 
Loans 


Sold  to  U.S. 
Govt.  Agencies 


Number       Amount     Number     Amount     Number     Amount 


8%       7%       6%     5%%  5%%  5\i%     5%     4\% 


1937 

1-10  years. . 
11-15  years. . . 
16-20  years... 
21-25  years... 
26-30  years... 
31-35  years.. . 

Total  1937  loans 

1938 

1-10  years. 
11-15  years. . 
16-20  years. 
21-25  years. 
26-30  years. , 

Total  1038  loans 

1939 

1-10  years. . 
11-15  years. . 
16-20  years.. 
21-25  years.. 
26-30  years. . 

Total  1939  loans 

1940 

1-10  years. . 
11-15  years. . 
16-20  years. . 
21-25  years.. 
26-30  years.. 

Total  1940  loans 

1941 

1-10  years. . 
11-15  years . . 
16-20  years 
21-25  years 
26-30  years 

To- a!  1041  loans 


1-10  years. . 
11-15  years. . 
16-20  years. . 
21-25  years. . 
26-30  years. . 

Total  1942  loans 


5  1.009.132 

12  3.700,000 

3  1,076.000 

1  250,000 


19 


43 


523.000 


30.000 
48,498 


5,558.132 


8  1.171.952 
10  1,965.500 
17  5,671.500 

9  1,322,000 
5  5,692,000 


78,498 


2            302,000 

810,000  

10         1,575,000 

487,500  9         3.922,000 


180 
318 


15,822,952 


2.573,131 
789,000 

2,348,500 
259,000 

2,612,000 


21 


5,799,000 


20.000 


10,000  

1.7*70,666      '2       '  249',  666 


8,581.681 


1,239,000 
1,109.000 

373.000 
1,345,000 

452,000 


1,780.000 
25,000 


269,000 


240,000  

432,000  1  335,000 


60     .. 
170     '.', 


4.518,000 


12  3,061.450 

12  3.223,000 

11  1.483,000 

4  69.000 

4  1.936,000 


697,000 


335.000 


*72,450 


5  1,146.500 

4  204,500 

1  40,000 

2  78,000 
2  108,000 


11 


1,577,000 
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(CONTINUED) 

RATES  ON    REPORTED   LOANS 
MATURITIES 


Weighted 

Amounts  Borrowed  at  Various 

^oupon 

Rates 

Average 
Coupon  Rate 

(000's  Oraittei 

on  Loans 

Publicly  ur 

Privately- 

4%  56 

i%%     Wo     3%%  ZV2%  3%% 

2% 

2%%  2%%   2%<7c 

2% 

l%% 

p/;  i: 

i  c'<  iw    1',     a^; 

0% 

Placed 

....       430 

75 

50 

325 

129      

3  5 

725 

143         63 

110 

30 

175    2,444 
966 

150 

'250 

3  7 
3.6 
3.0 

48 

523     '. '. '.  1 

3.8 

773 

143       633 

698    3,485 

200 

575 

129      

3.6 

165 

45 
635 

...       200 
...    1,421 

562 

200 

212 

3.5 
3.5 

425 

165 
....    1.257 
4.210 

681    2.439 

820 

349    1,677 

'252 

2,592 
3*866 

'250     '.'.'.'.      '.'.'.'. 

3.3 

3.4 
3.2 

590 

....    6.312    1,030    6,557 

814 

6,870 

250     

3.7 

...       461 

1,780 

69         98     .... 

139 

46     

3.0 

10 

...       202 

587 

3.1 

656 

99         33 
....       259 
....    2,019 

6    1,320 
'.'.'.    2.6i2 

134 

100      

3.8 
4.0 
3.5 

656 

99    2,321 

6    4,595 

2.501 

169         98      .... 

139 

46     

3.4 

25 

9 

14 
862 

150 

92       155     

356 

400 

250     

1  9 
2.9 

145 

223      

3.2 

10 

650       405 
....    1.142 

. . . .       240 

110 

"77 

4.1 
3.9 

10 

650    1,717 

...       240 

119 

953 

320       155       150 

356 

32 

67         74 

10 

35 

....       169       684 

638 

1,384 

1.9 

....       118 

40 

644 
20 

382         34     .... 

383     .... 

2.5 
2.4 
3.1 

....       300 

1,220 

200 

216      

3.3 

....       418 

67         74 

1,375 

1,269 

626    1,9541  1,239 

983 
1.146 

1,384 

383     .... 

2.5 
2.0 

83 

34     .... 

53 

35      .... 

40      .... 

3.4 

2.5 

36 

"96     .*'"" 

42 

"l2     '.'.'.'.      '.'.'.'. 

3.5 

3.6 

....       119 

130     .... 

95 

12         75      .... 

1,146 

2.4 

1  Includes  $45,000  @  2%%. 
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TABLE   11 
DETAIL  OF  COUPON   INTEREST 


Loans  Reported 

Year  of  Issue 

Publicly  Sold  or                   Internal                   Sold  to  U.S. 
Privately  Placed                   Loans                   Govt.  Agencies 

and  Maturity 
Classification 

Number       Amount     Number     Amount     Number     Amount 

8%       1%       6%     5%%  5%%  5K%     5%     4%% 

1943 
11-15  yeart... 

1944 

1-10  yean... 
11-15  yean... 
16-20  years... 

3              189,000         

5              S35.500         

9           5,162.000          

3           1,787,100         



Total  1944  loam. 

1945 

1-10  years... 
11-15  years.. . 
16-20  years... 
21-25  years... 
26-30  years... 
31-35  years... 

17           7,284,600         

6           1,748,570           1                 1,000          

1  1,861,000          

8           4,103.000           1             500,000          

2  1,377.000           5         1,594,313          

::::  ::::  ::::  ::::  ::::  ::::  ::::  :::: 

1              3S5,000         

Total  1945  loam. 

1946 

1.-10  years... 
11-15  yeari... 
16-20  years... 
21-25  years... 
26-30  years... 
81-35  years... 
86-39  years... 

13           9,424,570           7         2,095,313          

26          9,059,386         

12           6,438,500          

4           2,450,000          

7           2,819,000          

4           6,630,000           1            750,000         

3           2,497,000          

3           2,278,000         

::::  ::::  ::::  ::::  ::::  ::::  ::::  :::: 

Total  1946  loans. 

59         32.171,386           1             750,000          
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(CONTINUED) 
RATES  ON    REPORTED   LOANS 


MATURITIES 


Amounts  Borrowed  at  Various  Coupon  Rates 
(000's  Omitted) 


4%%  4y*%   4%   3%%  zv2%  %y<% 


2%%  2tt%  2*4%     2%     1\%  1K%   1%%  1%%     1%       %%      0% 


109 


70 


35 


224 


178 
1,220 


75 
3.251 


1.219 


35  1.000    82   224  1,398 


Weighted 

Average 
Coupon  Rate 

on  Loans 
Publicly  or 

Privately 
Placed 


2.0 
U 

3.0 


2  2 


24  .. 

51  .... 

'.'.      '.'.'.'.     1.594  '.'.'.'. 

!!    '.'.'.'.    '3355  '.'.'.'. 

61  .... 

3^596*  '567 
....  1.325 

....  1,6132  .. 
1,8613 

"52  '.'.'.'.     '.'. 

*506 

1.4 
1.6 
2.0 
1.7 

1.2 

24  .. 

1,9805  .... 

3,657*  1,832 

1,9133  1,6132  .. 

500 

1.8 

.   265  

526  .... 

128  

!!  '.'.'.'.     '335  1,900 

750  2,000 

440  

1.6788  .... 

1,103 

3,0007 

2,050 

200 

l',4o6 

330 

100 

384 

2,331 

'600 

850   425 
500  1,174 
300 

2, 299  .'.'.'.' 
657  

1.545*  1,772  •• 

957  

..  J.57S 

*350 

1.6 
2.1 
2.4 
2.7 
2.9 
2.5 
2.9 

.   265  

3,8578  3,900  7,7537  3,745 

4.306  1,899 

2.5026  1,772  .. 

..  2.573 

350 

2.2 

2  Includes  $790,000  @  1.3%. 
s  Includes  $1,861,000  @  1.6%. 

*  Includes  $3,349,000  @  1.9%. 

6  Includes  $335,000  @  3.15%. 
«  Includes  $1,168,000  @  1.4%. 

7  Includes  $1,500,000  @  2.4%  and  $1,500,000  @  2.6%. 

•  Includes  $1,678,000  @  3.15%. 
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TABLE   12 


DISTRIBUTION  OF   REPORTED  LOANS  BY  GEOGRAPHICAL 

SECTIONS 

SERIAL    MATURITIES 
J.OOO-S    OMITTED) 

LOANS   MARKETED   PUBLICLY  OR   PRIVATELY  PLACED 


Year  of 

%  of 

Middle 

%of 

%  of 

South- 

%of 

Far 

%of 

Issue 

East 

Total 

West 

Total 

South 

Total 

west 

Total 

West 

Total 

1899 

$  .... 

....% 

*  .... 

....* 

*  .... 

....% 

$  .... 

....% 

$  .... 

....% 

1918 

126 

100.0 

1920 

260 

100.0 

1921 

1922 

160 

100.0 

1923 

1924 

530 

46.8 

600 

53.2 

1925 

570 

100.0 

.... 

1926 

1.710 

60.7 

WO 

23.5 

1927 

1.447 

63.4 

705 

30.9 

1928 

702 

36.8 

400 

21.0 

805 

42.2 

1929 

2,089 

62.0 

54 

1.6 

1930 

835 

58.3 

200 

14.0 

350 

24.4 

1931 

675 

14.3 

50 

1.0 

1932 

147 

100.0 

1933 

200 

25.6 

1934 

325 

5.0 

191 

2.9 

1935 

792 

11.9 

998 

15.1 

1936 

2.050 

36.6 

859 

15.3 

60 

1.1 

1.277 

22.8 

1937 

1,400 

21.1 

3,376 

50.9 

523 

7.9 

1.259 

18.9 

1938 

200 

0.9 

12,187 

53.1 

2,136 

9.3 

180 

0.8 

1.121 

4.6 

1939 

.rr. 

6,479 

61.0 

660 

6.2 

259 

2.4 

1.184 

11.2 

1940 

700 

12.6 

2.513 

45.4 

1.025 

18.5 

280 

5.0 

1941 

450 

4.6 

5.736 

58.9 

1,195 

12.2 

1.520 

15.6 

872 

8.7 

1942 

1.146 

72.7 

147 

9.3 

249 

15.8 

35 

2.2 

1943 

119 

63.0 

70 

37.0 

1944 

5,810 

79.8 

400 

5.5 

1.000 

13.7 

75 

1.0 

1945 

8,259 

71.7 

806 

7.0 

359 

3.1 

1946 

900 

2.6 

9,571 

29.1 

7,955 

24.2 

i 

10.068 

30.6 

3,678 

11.2 
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TABLE   12    (CONTINUED) 

DISTRIBUTION  OF   REPORTED   LOANS   BY   GEOGRAPHICAL 

SECTIONS 

SERIAL    MATURITIES 
(OOO'S    OMITTED) 

INTERNAL  LOANS 


Year  of 

%  of 

Middle 

%  of 

%  of 

South- 

% of 

Far 

%  of 

Issue 

East          Total 

West 

Total 

South         Total 

west 

Total 

West 

Total 

1899 

$  .... 

....% 

$  .... 

....  % 

$  .... 

....% 

$  .... 

. . . .% 

$    100 

100.0% 

1918 

1920 

1921 

1.249 

100.C 

1922 

1923 

1924 

1925 

1926 

446 

15.8 

1927 

130 

5.7 

1928 

1929 

500 

14.9 

726 

21.5 

1930 

48 

3.3 

1931 

4.000 

84.7 

1932 

147 

100.0 

1933 

1934 

228 

S.5 

1935 

1936 

52 

0.9 

1937 

78 

1.2 

1938 

1,147 

5.3 

150 

0.T 

1939 

1,770 

16.6 

10 

0.1 

1940 

432 

7.8 

265 

4.8 

1941 

1942 

1943 

1944 

1945 

2.095 

18.2 

1946 

750 

2.3 
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TABLE   12    (CONTINUED) 

DISTRIBUTION   OF   REPORTED   LOANS   BY  GEOGRAPHICAL 

SECTIONS 

SERIAL    MATURITIES 
(OOO'S    OMITTED) 

LOANS   MADE   BY   UNITED  STATES  GOVERNMENT  AGENCIES 


Year  of 

%  of 

Middle 

%of 

%  of 

South- 

%of 

Far 

%of 

Issue 

East          Total 

West 

Total 

South 

Total 

west 

Total 

West 

Total 

1899 

$  .... 

....% 

$  .. 

....% 

$  .... 

....* 

$  .... 

....  % 

*  .... 

....% 

1918 



1920 

1921 

1922 

.... 

1923 

1924 

.... 

1925 

1926 

.... 

1927 

.... 

1928 

.... 

1929 

.... 

1930 

.... 

.... 

.... 

1931 

1932 

.... 

1933 

678 

744 

1934 

1.886 

29.0 

2.710 

41.8 

1.161 

1T.8 

1935 

115 

1.8 

282 

4.3 

3.431 

51.7 

1.017 

15.4 

1936 

1.091 

19.5 

72 

1.8 

142 

3.6 

1937 

1938 

2,062 

9.0 

3.737 

16.8 

.... 

1939 

56 

0.5 

213 

2.0 

1940 

885 

6.8 

1941 



.... 

1942 

.... 

.... 

1943 

.... 

.... 

1944 



.... 

1945 

.... 

1946 
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TABLE   12    (CONTINUED) 

DISTRIBUTION   OF   REPORTED   LOANS   BY  GEOGRAPHICAL 

SECTIONS 

SERIAL    MATURITIES 
(OOO'S    OMITTED) 

TOTAL  LOANS 


Year  of 

%  of 

Middle 

%  of 

%  c 

f         South- 

%  of 

Far 

%  of 

Issue 

East          Total 

West 

Total 

South 

Tot 

il          west 

Total 

West 

Total 

1899 

$  .... 

....% 

$  .... 

....% 

% 

%       $  . . . . 

....% 

$    100 

100.0% 

1918 

126 

100.0 

1920 

260 

100.0 

1921 

1,249 

100.0 

1922 

160 

100.0 

1923 

1924 

530 

46.8 

600 

53.2 

1925 

570 

100.0 

1926 

2,156 

76.5 

660 

23.5 

1927 

1,447 

63.4 

130 

5.7 

cos 

80.9 

1928 

702 

36.8 

400 

21.0 

805 

42.2 

1929 

500 

14.9 

2,815 

83.5 

54 

1.6 

1930 

883 

61.6 

200 

14  0 

350 

24.4 

1931 

675 

14.3 

4.000 

84.7 

50 

1.0 

1932 

147 

100.0 

.... 

1933 

200 

25.6 

... 

578 

74.4 

1934 

325 

5.0 

1 

,88 

J         29. 

)             2,710 

41.8 

1,580 

24.1 

1935 

907 

13.7 

28 

1          4. 

3             3.431 

51.7 

2,015 

80.8 

1936 

3,193 

57.0 

85 

)         15. 

J                132 

2.4 

1,419 

25.8 

1937 

1,400 

21.1 

3,454 

52.1 

52 

3           7. 

9               

1,259 

13.9 

1938 

200 

0.9 

13,334 

58.4 

4.19! 

i        18. 

i            3.917 

17.1 

1,271 

5.8 

1939 

8,249 

77.6 

71 

i          6. 

f                 472 

4.4 

1.194 

11.8 

1940 

700 

12.6 

2,945 

53.2 

1,025 

18.5 

880 

15.T 

1941 

450 

4.6 

5,736 

58.9 

1,19 

5        12. 

2             1.520 

15.6 

872 

8.7 

1942 

1,146 

72.7 

14 

r       9. 

3                249 

15.8 

35 

2.2 

1943 

119 

63.0 

70 

87.0 

1944 

5.810 

79.8 

40 

»          5. 

5             1.000 

13.7 

75 

1.0 

1945 

10,354 

89.9 

80 

8          7. 

0                 359 

3.1 

1946 

900 

2.6 

10,321 

31.4 

7,95 

5        24. 

2           10,068 

30.6 

3,678 

11.2 
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TABLE   12    (CONTINUED) 

DISTRIBUTION   OF   REPORTED   LOANS   BY   GEOGRAPHICAL 

SECTIONS 


SERIAL    MATURITIES 

WEIGHTED  AVERAGE   COUPON    RATE  ON    LOANS   PUBLICLY 
OR   PRIVATELY   PLACED 


Year  of  Issue 

East 

Middle  West 

South 

Soathwest 

Far  West 

1899 

..% 

..% 

..% 

..% 

..% 

1918 

7.0 

1920 

8.0 

1921 

1922 

7.0 

1923 

1924 

5.1 

5.0 

1925 

5.4 

1926 

3.4 

5.2 

1927 

5.0 

5.3 

1928 

4.9 

5.5 

4.5 

1929 

5.6 

6.1 

1930 

5.5 

6.0 

5.7 

1931 

4.5 

5.0 

1932 

.. 

1933 

3.2 

1934 

4.1 

4.0 

1935 

3.5 

4.2 

1938 

8.2 

3 

3 

6.0 

8.9 

1937 

3.5 

3.6 

3 

7 

3.9 

1938 

3.0 

3.3 

3 

4 

5.0 

3.7 

1939 

3.3 

3 

5 

4.0 

1.5 

1940 

2.0 

2.9 

4.1 

3.1 

1941 

1.4 

2.2 

3 

0 

3.4 

2.7 

1942 

2.0 

2 

8 

3.9 

2.5 

1943 

3.2 

2.7 

1944 

2.1 

2 

3 

2.7 

1.5 

1945 

1.7 

1 

8 

3.2 

1946 

1.2 

1.6 

2 

4 

2.9 

2.0 
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PAR  TIF 

Call  Provisions  and  Refunding 
Operations 

CALL  PROVISIONS 

JL  HE  privilege  of  calling  bonds,  or  of  redeeming  them 
prior  to  their  due  dates,  became  highly  valuable  in  terms 
of  interest  savings  as  the  trend  of  interest  rates  continued 
to  fall  each  year  during  the  decade  of  the  thirties  and  from 
1940  through  1946,  when  money  rates  reached  an  all-time 
low.  Institutions  which  had  sold  non-redeemable  high-coupon 
bonds  found  themselves  in  the  position  of  having  to  pay 
much  higher  rates  of  interest  than  would  have  been  the  case 
had  it  been  possible  to  redeem  old  issues,  even  at  substantial 
premiums,  with  the  proceeds  of  refunding  issues  carrying 
lower  coupon  rates. 

In  the  acompanying  Table  13  the  total  number  of  report- 
ed serial  loans  and  the  aggregate  amount  thereof  are  listed 
for  the  years  in  which  the  money  was  raised.  The  totals  are 
then  broken  down  by  type  of  issue — market,  internal,  or 
issues  sold  to  United  States  Government  lending  agencies — 
and  within  these  classifications  are  indicated  the  number  and 
amount  of  callable  and  non-callable  loans,  and  the  percentage 
which  the  callable  and  non-callable  money  bears  to  total  money 
borrowed. 

It  will  be  observed  in  Table  13  that  most  of  the  market 
loans  made  during  what  may  be  called  an  era  of  high  in- 
terest rates — 1922  to  1930 — were  callable.  Many  of  these 
loans  matured  or  were  retired  before  the  period  of  low  in- 
terest rates  in  the  late  thirties  and  in  1940-1946,  and  thus 
could  not  be  refunded.  However,  the  large  percentage  of 
callable  loans  in  existence  during  the  period  of  high  interest 
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rates  suggests  that  call  features  were  not  very  objectionable 
to  investors  and  did  not  inhibit  the  marketability  of  issues  sold 
in  the  high-interest-rate  period. 

Logically  investors  would  object  to  unrestricted  redemp- 
tion provisions  during  periods  of  declining  interest  rates.  In 
1934-1940,  fewer  issues  had  call  provisions  than  in  1922-1930. 
Other  issues,  though  callable  at  the  usual  premium  over  par, 
were  restricted  in  other  ways  as  to  their  callability.  In  some 
cases  it  was  necessary  to  make  price  concessions  in  selling  an 
issue  in  return  for  liberal  privileges  of  redemption. 

During  1941-1946,  nearly  all  the  loans  of  these  years  had 
call  provisions,  but  the  restrictions  were  numerous,  as  may 
be  observed  from  the  tables  accompanying  Part  II  above.1 

A  further  observation  from  Table  13  is  that  most  of  the 
loans  made  by  the  United  States  Government  lending  agencies 
were  non-callable.  Apparently  this  feature  of  government 
loans  was  not  unduly  restrictive,  because  in  several  cases  the 
government  permitted  its  non-callable  loans  to  be  retired  when 
the  institution  involved  was  able  to  sell  a  refunding  issue  on 
the  open  market. 

It  should  be  borne  in  mind  that  the  callability  of  a  bond 
issue  is  closely  related  to  its  pricing.  Interest  rates  in  the 
municipal  bond  market  reached  in  the  spring  of  1946  what 
now  appears  to  be  an  all-time  low  level.2  If  history  proves 
the  early  1946  level  to  be  the  nadir  of  the  municipal  mar- 
ket interest  rate  curve — and  no  prediction  that  such  proof 
will  occur  is  to  be  here  implied — there  of  course  would  no 
longer  exist  any  benefit  from  calling  an  old  issue  and  re- 
placing it  with  a  lower-coupon  refunding  issue.  A  callable 
issue  would,  however,  enable  an  institution  to  call  for  retire- 
ment rather  than  replacement,  thus  permitting  reductions  in 
debt  load  and  easing  the  debt  burden  as  a  protection  against 
periods  of  depressed  earnings.  In  addition,  calling  for  retire- 
ment might  improve  the  credit  standing  of  the  issuing  insti- 
tution, or  would  permit  the  freeing  of  existing  liens  so  that 
the  earnings  covered  by  such  liens  could  be  used  in  support 
of  other  issues.    At  the  present  writing,  the  future  advantage 


1  Table  1  to  Table  10,  pages  80-134. 

2  See  page  140  for  additional  discussion  on  this  point. 
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of  call  provisions  would  appear  to  lie  in  being  able  to  call  for 
retirement  rather  than  refunding;  this  advantage  should, 
however,  be  considered  in  conjunction  with  the  prices  obtain- 
able for  callable  and  non-callable  issues,  as  well  as  with  certain 
other  factors,  among  which  are  the  debt  load  in  relation  to 
cost,  and  the  margin  of  earnings  over  expenses  and  debt 
service  requirements. 

The  tables  summarizing  the  reported  loans  in  Part  II3 
show  in  general  whether  an  issue  is  callable  or  non-callable, 
with  brief  notations  about  the  limitations  in  the  call  features 
other  than  the  usual  premium  payable  upon  call.  The  types 
of  call  provisions  found  in  the  numerous  bond  indentures  and 
loan  agreements  submitted  for  this  study  are  summarized 
below.  These  provisions  were  found  to  be  of  the  following 
four  types: 

1.  Issue  callable  in  whole  or  in  part  on  any  interest  date 
on  30  days*  published  notice  at  a  premium  of  several 
points,  with  the  premium  decreasing  at  stated  intervals 
as  the  time  to  maturity  becomes  shorter.  If  bonds  are 
called  in  part,  they  must  be  redeemed  in  inverse  order 
of  maturity. 

This  is  the  most  common  call  provision,  simple  and  not 
unduly  restrictive. 

2.  Callable  according  to  No.  1  above,  except  that  the 
provisions  do  not  become  operative  for  several  years 
following  date  of  issue. 

In  several  cases,  high-coupon  issues  are  still  outstanding 
because  of  the  restrictions  of  No.  2,  for  example,  the  Univer- 
sity of  Colorado  Women's  Dormitory  3V2s  of  1937,  which 
do  not  become  callable  until  July  1,   1947    (Table   1A). 

3.  Callability   of  an  issue  limited  to  specified  maturities. 

Early  examples  of  issues  with  this  type  of  call  provision 
are  the  Oregon  State  College  Chemistry  Building  and  Science 
Building  Remodeling  3y2s  issued  in  1938  and  due  serially 
from  1940  to  1963,  and  the  University  of  Oregon  Humanities 

3  Table  1  to  Table  10,  pages  80-134. 
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Building  3y2s  of  1939,  due  serially  from  1940-1959  (Table 
9D).  Only  the  bonds  of  the  final  maturity  in  each  case  are 
callable — the   1963  and   1959  maturities  respectively. 

Two  1946  examples  of  the  No.  3  type  of  call  provision 
are  these:  (a)  Only  the  1954-1957  maturities  of  the  Uni- 
versity of  Oklahoma  Construction  and  Remodeling  \}%% 
(but  with  entire  issue  at  4%  interest  from  1946  through 
1949)  bond  issue  are  callable  (Table  8E).  (b)  Though 
embodying  the  limitations  of  No.  3,  a  somewhat  more  com- 
plicated set  of  call  provisions  exists  in  the  Texas  Technological 
College  $4,000,000  issue  of  May,  1946,  consisting  of  $1,075,- 
000  2%s  1950-1965,  $925,000  2^s  1966-1972,  $1,400,000 
2^s  1973-1980,  and  $600,000  2y4s  1980-1983.  The  bonds 
in  the  1950-1965  maturity  range  are  non-callable.  The  1973- 
1980  bonds  are  redeemable  at  par  on  any  interest  date  on 
and  after  November  1,  1956.  Ten  years  later  the  2^4s 
1966-1972  become  callable.  On  and  after  May  1,  1949,  the 
1980-1983  bonds  may  be  called;  this  early  call  provision 
applies  only  to  $600,000  of  bonds  out  of  a  $4,000,000  issue 
(Table  1W). 

4.    Call  limited  as  to  amount. 

The  Ohio  State  University  Men's  Dormitory  3y2s  or 
1938  are  callable  at  par,  but  not  more  than  $40,000  can  be 
redeemed  in  any  one  year  (Table  IP).  The  $650,000  Men's 
Residence  Hall  4j4  %  note  of  the  University  of  Illinois 
Foundation  (later  refunded  at  3%%)  issued  in  1940  to  an 
insurance  company  was  reducible  by  a  maximum  of  $90,000 
annually  (Table  ID). 

REFUNDING  OPERATIONS 

In  the  tables  accompanying  Part  II  refunding  issues  are 
listed  immediately  below  the  original  issues  they  replaced. 
The  reading  of  these  tables  discloses  that  in  many  cases 
original  issues  have  been  refunded  several  times;  in  others 
refundings  took  place  with  no  saving  in  coupon  interest,  the 
apparent  purpose  of  the  refunding  being  to  free  the  lien  of 
the  original  bonds  so  that  the  earnings  of  the  building  or 
buildings  involved  could  be  used  to  support  a  new  issue  covering 
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both  existing  and  additional  buildings;  and  several  refundings 
at  interest  savings  occurred  where  existing  liens  were  con- 
solidated in  a  new  issue.  In  this  section  the  definition  of 
refunding  and  certain  legal  aspects  of  refunding  are  discussed. 
The  term  "refunding"  may  be  thought  of  as  meaning 
"replacement"  when  a  new  issue  of  bonds  is  sold  to  finance 
the  redemption  of  an  existing  issue.  In  a  refunding  operation 
involving  the  debt  on  a  particular  building,  there  may  be  a 
moment  when  an  institution  will  be  out  of  debt — technically 
the  time  between  the  removal  of  the  old  lien  and  the  placing 
of  the  new  lien  on  the  property.  However,  according  to 
Leonard  A.  Jones  in  The  Law  of  Bonds  and  Bond  Securities* 
and  the  court  cases  he  cites,  a  refunding  merely  changes  the 
form  of  evidence  of  a  debt  that  already  exists: 

For  the  purpose  of  discussion  in  this  chapter,  however,  no  distinction 
will  be  drawn  between  funding  [issuing  bonds  initially]  and  re- 
funding the  indebtedness  of  a  corporation,  as  the  substance  of  law 
and  their  application  are  in  all  essentials  identical  to  both.  It  is 
obvious  that  a  refunding  proceeding  is  no  more  than  a  proceeding  to 
change  the  form  of  evidence  of  existing  valid  indebtedness,  to  extend 
the  due  date  thereof,  and  to  fix  the  interest  rate  after  extension. 
Faught  v.  Sapulpa,  145  Okla.  164,  292  Pac.  15;  Brooks  v.  Avery 
County,  206  N.  Car.  840,  775  S.  E.  199. 

The  concept  of  refunding  as  replacement  would  mean  that 
statutory  authority  in  addition  to  the  original  act  authorizing 
the  issuance  and  sale  of  bonds  is  not  necessary. 

A  few  states  have  passed  laws,  however,  specifically  author- 
izing the  refunding  of  bonds  issued  under  earlier  laws.  One 
of  these — Oregon  Laws,  1939,  Chapter  127 — appears  in 
the  Appendix.5  This  act  granted  "authority  to  refund  any 
bonds  issued  under  the  provisions  of  Chapter  289,  Oregon 
Laws,  1927,  and  or  Chapter  324,  Oregon  Laws,  1929." 
Under  these  earlier  laws  the  maturity  of  the  authorized  bonds 
was  limited  to  20  years.  The  1939  act  provided  that  the 
maturity  of  the  refunding  bonds  be  limited  to  20  years,  which 
in  effect  extended  the  maturity  of  the  original  debt  by  10 
or  12  years  depending  upon  whether  the  original  bonds  were 


4  Sec.  385,  page  406.    See  page  30,  above,  for  complete  citation  of  this  -work. 

5  Page  258. 
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issued  in  1929  or  in  1927.  The  maturity  limitations  of  the 
1929  and  1927  laws  may  have  been  the  reason  for  the  adoption 
of  the  refunding  statute. 

The  Texas  legislature  passed  a  refunding  statute  in  1939. 6 
This  act  stated  that  no  specific  authority  for  refunding  was 
given  in  the  original  enabling  statutes. 

In  the  State  of  Illinois  the  Medical  and  Dental  Building 
4s  issued  in  1936  were  refunded  in  1941  by  an  issue  of  2 J4 s 
due  serially  from  1941-1949,  and  2s  due  serially  from  1950- 
1954  (Table  9B)  and  the  statute  authorizing  this  refunding 
permitted  also  the  taking  over  of  the  debt  by  the  University 
from  the  University  of  Illinois  Foundation,  its  corporate 
affiliate. 


6  Acts  of  the  Regular  Session  of  the  46th  Legislature,  1939,  Chapter  3. 


TABLE    13 

BREAKDOWN   OF   REPORTED   SERIAL  LOANS  ACCORDING  TO 
CALLABLE  AND   NON-CALLABLE   STATUS 


LOANS     MARKETED     PUBLICLY     OR     PLACED     PRIVATELY 


Callable  Issues 

Non-Callable  Iss 

ues 

Year  of  Issue 

Number 

Amount 

%  of  Total 

Number 

Amount 

%  of  Total 

1899 

$ 

....% 

% 

....% 

1918 

1 

126,000 

100.0 

1920 

1 

260.000 

100.0 

1921 

1922 

1 

160,000 

100.0 

1924 

1 

200,000 

17.7 

4 

930. COO 

82.3 

1925 

5 

570.000 

100.0 

1926 

5 

2.130,000 

90.3 

1 

240,000 

9.7 

1927 

7 

1.973,000 

91.8 

1 

180,000 

8.2 

1928 

6 

1,727,000 

90.6 

1 

180,000 

9.4 

1929 

4 

1,689,000 

78.7 

2 

454,000 

21.3 

1930 

6 

1,195,000 

86.4 

1 

190.000 

13.6 

1931 

1 

50.000 

6.9 

2 

675,000 

93.1 

1932 

1933 

1 

200,000 

100.0 

1934 

3 

325,000 

63.1 

1 

101,000 

36.9 

1935 

6 

1,193,508 

66.6 

3 

596,000 

33.4 

1936 

16 

3.441,000 

80.8 

3 

805.000 

19.2 

1937 

18 

5.366.132 

81.9 

4 

1,192,000 

18.1 

1938 

31 

13,602,452 

85.9 

15 

2,220,500 

14.1 

1939 

23 

7.655.681 

89.2 

6 

926,000 

10.8 

1940 

21 

3.138.000 

69.4 

11 

1.380,000 

30.6 

1941 

39 

8.401,450 

86.0 

4 

1,371,000 

14.0 

1942 

14 

1,577.000 

100.0 

1943 

3 

189.000 

100.0 

1944 

17 

7,284,600 

100.0 

1945 

13 

9,424,570 

100.0 

1946 

53 

30.796.386 

95.5 

6 

1.375.000 

13 
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TABLE    13    (CONTINUED) 

BREAKDOWN  OF   REPORTED  SERIAL  LOANS  ACCORDING  TO 
CALLABLE  AND   NON-CALLABLE  STATUS 


INTERNAL    LOANS 


Year  of  Issue 


1899 
1918 
1920 
1921 
1922 
1924 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 


Callable  Issues 
Number  Amount  %  of  lotal 


1,249,300 


446,000 


726,000 
48,334 


78,498 

1,147,500 

1,780,000 

432,000 


2,095.313 
750,000 


Non-Callable  Issues 
Number  Amount  %  of  Total 


$    100,000 


130,000 


228,000 


52,000 


265,000 


100.0% 


100.0 


38.0 
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TABLE    13    (CONTINUED) 

BREAKDOWN   OF   REPORTED   SERIAL   LOANS  ACCORDING  TO 
CALLABLE   AND    NON-CALLABLE   STATUS 


LOANS     MADE    BY     U.     S.     GOVERNMENT    AGENCIES 


Callable  Issues 

Non-Callable  Issues 

Tear  of  Issue 

Number 

Amount 

%  of  Total 

Number 

Amount                %  of  ToUl 

1899 

$ 

....% 

$ 

....% 

1918 

1920 

1921 

1922 

1924 

1925 

1926 

1927 

1923 

1929 

1930 

1931 

1932 

.... 

1933 

1 

578,000 

100.0 

1934 

2 

170,500 

3.0 

15 

5.586,200 

9T.0 

1935 

1 

510,000 

10.6 

20 

4,315,000 

69.4 

1936 

1 

1,091,000 

83.8 

3 

214,000 

16.1 

1937 

1938 

5 

720,000 

12.2 

16 

5.079,000 

87.8 

1939 

1 

56,000 

20.8 

2 

213,000 

79.2 

1940 

1 

335,000 

100.0 

1941 

1942 

1943 

1944 

1945 

1946 
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PAR  T     V 

Events  of  Default 

KNOWN  CASES— RELATIONSHIP  TO 
MONEY  BORROWED 

A  he  institutional  bond  defaults  about  which  the  authors 
have  knowledge  are  outlined  in  the  succeeding  discussions. 
A  general  discussion  of  the  usual  remedies  available  to  bond- 
holders and  the  laws  applicable  thereto  follows.  In  conclusion, 
the  solutions  which  were  adopted  by  the  respective  institutions 
in  the  known  cases  of  default  are  presented. 

There  may  have  occurred  several  defaults  which  were 
not  reported  to  this  study.  However,  the  solutions  presented 
at  the  conclusion  of  these  discussions  appear  to  present  a  fair 
sample  of  the  means  which  were  and  can  be  used  in  working 
out  of  default  without  resort  to  legal  action. 

No  institution  is  identified  by  name  in  discussing  its  default 
and  the  means  employed  in  curing  the  default.  Although  the 
information  received  for  the  purposes  of  this  study  is  not 
entirely  of  a  confidential  nature,  it  was  decided  not  to  identify 
specific  cases  in  order  not  to  direct  attention  to  names.  The 
solutions  of  the  reported  defaults,  rather  than  the  names  of 
the  institutions  involved,  are  obviously  of  greater  significance 
as  a  contribution  to  knowledge  of  revenue-bond  financing. 

Ten  institutional  bond  issues  were  reported  as  having 
defaulted.  All  these  cases  involved  defaults  in  payment  of 
principal  and/or  interest  and  not  in  the  failure  to  live  up 
to  the  indenture  covenants  other  than  the  promises  to  pay 
interest  and  principal. 

The  total  of  the  issues  defaulting  is  $2,628,500.  Of  this 
sum,  defaults  in  issues  sold  during  1920-1929  amount  to 
$1,882,500.  Defaults  in  issues  marketed  during  1930-1939 
total  $746,000. 
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When  compared  to  the  total  reported  amount  of  borrowed 
money  raised  by  institutions  through  sale  of  original  issues — 
$124,674,1 611 — the  amount  involved  in  defaults  is  indeed 
small.  From  the  point  of  view  of  the  number  of  issues 
defaulting,  only   10  out  of  440  issues  went  into  default. 

There  is  no  fair  measure  of  the  importance  of  defaulted 
issues  in  relation  to  total  borrowed  money.  Some  measure 
is  available  by  relating  the  defaulted  issues  to  the  total 
reported  borrowings  of  the  decade  during  which  the  issues 
defaulting  subsequently  were  sold. 

Out  of  the  52  issues  sold  during  1920-1929,  six,  or  11.6%, 
later  defaulted.  The  defaulted  issues,  $1,882,500,  amount 
to  about  12%  of  the  borrowed  money  raised  during  1920- 
1929. 

During  1930-1939,  slightly  more  than  2%  of  the  issues 
sold — equivalent  to  about  1%  of  the  money  raised — later 
defaulted. 

The  failure  to  meet  the  terms  of  the  loans  marketed  during 
1920-1929  occurred  during  the  Great  Depression,  or,  as 
labeled  in  some  quarters,  the  "1929-1933  Depression."  Al- 
though the  whole  decade  of  the  thirties  may  be  considered 
"depression-riddled,"  economic  conditions  in  the  later  years 
of  the  decade  were  sufficiently  favorable  so  that  defaults  due 
to  economic  conditions  need  not  have  occurred. 

In  the  case  of  each  of  the  defaulted  issues  no  evidence  of 
mismanagement  in  operating  the  respective  properties  has 
been  found.  Stated  differently,  the  causes  of  default  appear 
to  have  been  external  rather  than  internal.  In  fact  it  seems 
that  in  each  case  everything  possible  was  done  to  avoid  default, 
even  to  the  extent  of  subordinating  most  operating  expenses 
of  the  buildings  involved  to  payment  of  principal  and  interest 
when,  according  to  the  indenture  terms,  this  was  not  required. 

The  problems,  if  any,  encountered  in  dealing  with  bond- 
holders after  default,  and  the  solutions  employed  in  curing 
the  reported  defaults,  are  discussed  in  a  section  following 
the  immediate  presentation  of  the  usual  legal  remedies  avail- 
able to  bondholders  in  event  of  default,  and  the  laws  under- 
lying these  remedies.  It  would  appear  that  legal  remedies  are 


i  Page  48,  above. 
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most  valuable  in  protecting  the  bondholder  only  if  default  is 
due  to  mismanagement,  and  not  to  external  causes.  A  dry  well 
will  not  yield  water,  even  to  gifted  barristers.  None  of  the 
aforementioned  defaults  was  cured  by  resort  to  the  legal 
remedies  provided  by  the  indentures. 

THE  USUAL  LEGAL  REMEDIES 

Some  portions  of  the  following  discussion  may  appear  to 
be  written  from  the  bondholder's  point  of  view.  It  seems 
reasonable,  however,  to  consider  in  part  the  matter  of  remedies 
from  this  viewpoint,  for  if  state  laws  and  bond  indentures 
can  be  so  drawn  that  reasonable  protection  is  made  available 
to  bondholders,  the  cost  of  money  may  be  kept  at  a  minimum. 

Under  the  Special  Fund  Doctrine  the  bondholders  are 
entitled  to  the  fund  consisting  of  the  earnings  from  the  prop- 
erty which  their  investment  financed,  or  the  property  itself. 
But  prior  to  default  this  property  and  its  earnings  are  in 
possession  of  the  state,  a  state  agency,  or  a  corporate  affiliate 
of  the  state  or  state  agency.  In  addition,  the  state  or  its 
affiliate  has  covenanted  to  carry  out  certain  duties  in  operating 
the  property  as  provided  by  the  loan  contract  or  indenture. 
Failure  to  perform  any  of  these  contractual  duties  constitutes 
a  default.  The  question  arises  as  to  what  action  bondholders 
may  take  to  enforce  their  contract  with  the  state,  its  agency, 
or  a  corporate  affiliate. 

The  body  of  remedial  law  applicable  to  revenue  bonds  is 
undeveloped,  and  many  conflicting  authorities  exist.  On  this 
point  John  Pershing,   in  a  comprehensive   article,2  states: 

.  .  .  Over  a  period  of  forty  years,  the  courts  have  been  con- 
cerned primarily  with  the  efforts  to  distinguish  the  revenue  bond 
from  the  "debt"  incurred  by  the  issuance  of  a  bond  payable  from 
taxation.  The  need  to  sustain  the  power  to  issue  has  been  paramount. 
As  a  result,  we  find  that  the  cases  on  municipal  revenue  bonds  have 
not  developed,  as  with  municipal  tax  obligations,  a  body  of  remedial 
law  upon  which  the  holders  of  revenue  obligations  can  place  their 
reliance.  The  remedial  law  pertaining  to  revenue  bonds  is  still 
distinctly  in  the  constructive  cycle.  It  is  a  field  in  which  the 
courts  are  still  at  liberty  to  enunciate  new  and  abiding  principles. 


2  "Revenue  Bond  Remedies,"'  Cornell  Law  Quarterly  (December,  1936] 
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Remedial  law  applicable  to  bonds  of  state  or  state  agencies 
is  also  undeveloped,  and  is  complicated  by  the  fact  that  a 
state  cannot  be  sued  without  its  consent,3  and  that  even  if  a 
judgment  against  a  state  were  obtained,  it  would  be  difficult 
if  not  impossible  to  enforce  it. 

In  the  case  of  revenue  bonds,  a  suit  for  a  remedy  presumably 
would  be  brought,  not  against  the  state,  but  against  its  officers 
or  the  state  agency.  One  remedy  would  be  the  obtaining  of  a 
writ  of  mandamus  to  compel  the  performance  of  the  duties 
specified  by  statute  and  by  the  loan  contract  or  indenture,  if 
these  duties  were  not  performed  by  the  officials  involved. 
Another  remedy  would  involve  having  a  receiver  appointed. 
Furthermore,  the  bondholders  may  seek  the  equitable  remedy 
of  injunction  to  restrain  actions  which  would  violate  the  loan 
contract  or  cause  irreparable  damage  to  the  interests  of  the 
bondholders.  Finally,  in  the  case  of  mortgaged  property, 
bondholders  may  sue  for  foreclosure  or  temporary  possession. 

Many  statutes  authorizing  the  issuance  and  sale  of  institu- 
tional revenue  bonds  do  not  define  the  remedies  available 
for  investors  in  these  bonds.  Bonds  in  some  cases  were  issued 
and  sold  without  express  statutory  authority.  When  bonds 
are  issued  without  the  statutory  provision  for  remedial  actions, 
the  bondholder  may  not  be  able  to  ascertain  the  extent  of  his 
protection  in  the  event  of  default  in  view  of  the  confusion 
and  inadequacy  existing  in  remedial  law  as  interpreted  by 
the  courts.   Pershing  states:4 

.  From  the  standpoint  of  future  remedy,  the  holder  of  a 
revenue  bond  in  the  absence  of  any  express  statutory  authority  is  at 
once  faced  with  perplexing  questions.  Is  the  revenue  bond  a  ne- 
gotiable instrument?  Has  the  issuing  body  the  power  to  charge  and 
collect  rates  and  to  regulate  rates  to  be  charged  for  the  use  of  the 
facilities  rendered?  In  the  event  of  default  may  a  single  bondholder 
have  recourse  to  the  courts  without  suing  in  a  representative  capacity? 
May  the  bondholder  compel  the  appointment  of  a  court  officer  to 
operate  the  project?  In  the  event  of  diversion  or  misuse  of  the 
revenues  collected  from  the  operation  of  the  undertaking,  has  the 
bondholder  any  remedy  against  the  issuing  body  at  large? 

3  For  further  discussion  on  the  immunity  of  states  to  suit  see  page  30  (Part  I), 
above. 

4  Op.  cit. 
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The  Kentucky  enabling  act  of  1934, 5  portions  of  which 
are  quoted  in  the  Appendix,0  is  fairly  complete  in  its  definitions 
of  remedies.  Excerpts  from  this  law  are  quoted  below  to 
indicate  how  they  tie  in  with  and  answer  the  questions  raised 
by  Pershing. 

Is  the  revenue  bond  a  negotiable  instrument? 
Section  4  of  the  Kentucky  law  makes  the  authorized  bonds 
negotiable : 

Any  and  all  such  bonds  shall  have  and  are  hereby  declared  to 
have  in  the  hands  of  bona  fide  holders  all  of  the  qualities  of  negotiable 
instruments  under  the  law  merchant     ... 

This  section  makes  the  bonds  negotiable  instruments  by 
statute.  A  special  fund  obligation  is  not  considered  to  be  a 
negotiable  instrument,  unless  made  so  by  statute,  because  its 
payment  is  contingent  upon  the  revenue's  being  sufficient  for  its 
payment. 

If  the  authorized  bonds  were  not  made  negotiable  instru- 
ments by  statute,  disadvantages  would  accrue  both  to  the  issuer 
and  the  investor.  From  the  issuer's  point  of  view,  a  non- 
negotiable  bond  might  be  presented  for  payment  by  a  holder 
who  did  not  have  good  title,  and  if  the  bond  were  paid,  the 
issuer  would  be  liable  for  payment  again  if  demand  for  pay- 
ment were  made  by  the  rightful  owner.  From  the  investor's 
standpoint,  a  purchaser  of  a  negotiable  bond  who  acquired 
title  innocently  and  in  good  faith  is  protected  and  can  claim 
payment  without  the  issuer's  questioning  his  right  to  receive 
payment. 

Has  the  issuing  body  the  power  to  charge  and  collect  rates 
and  to  regulate  rates  to  be  charged  for  the  use  of  the  facilities 
rendered? 

A  portion  of  Section  8  of  the  subject  law  is  quoted  as 
follows : 

.  .  .  Said  resolution  [of  the  board  of  trustees,  board  of  regents, 
or  governing  body  of  the  respective  educational  institutions  in  Ken- 
tucky]   shall   definitely   fix   and    determine   the   amount   of   revenues 


5  Commonwealth  of  Kentucky,  Acts  of  the  General  Assembly  of  1934,  Chap- 
ter 72. 

6  Page  252. 
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which  shall  be  necessary  and  be  so  set  apart  and  applied  to  the  pay- 
ment of  the  principal  and  interest  of  the  bonds,  and  the  balance  of 
such  income  and  revenues  shall  be  set  aside  as  a  proper  maintenance 
fund  ....  The  rents,  tolls,  fees,  and  other  charges  for  the  services 
from  such  building  or  buildings  shall  be  sufficient  to  provide  for  the 
payment  of  interest  upon  all  bonds  and  to  create  a  sinking  fund  to 
pay  the  principal  thereof  as  and  when  the  same  becomes  due  and  to 
provide  for  the  operation  and  maintenance  thereof.  Such  rents,  tolls, 
fees  and  other  charges  shall  be  revised  from  time  to  time  so  as  to 
produce  these  amounts. 

In  the  event  of  default  may  a  single  bondholder  have 
recourse  to  the  courts  without  suing  in  a  representative  ca- 
pacity ?  , 

A  portion  of  Section  6  states : 

.  .  .  Any  holder  of  said  bonds  or  of  any  of  the  coupons  may, 
either  at  law  or  in  equity,  protect  and  enforce  the  statutory  mortgage 
lien  hereby  conferred,  and  may  by  suit,  action,  mandamus,  or  other 
proceedings,  enforce  and  compel  performance  of  all  duties  required 
by  this  act,  including  the  making  and  collecting  of  sufficient  rates, 
the  segregation  of  the  income  and  revenue,  and  the  application  thereof. 

May  the  bondholder  compel  the  appointment  of  a  court 
officer  to  operate  the  project? 

In  Section  7  it  is  provided  : 

If  there  be  any  default  in  the  payment  ot  the  principal  or  interest 
of  any  of  said  bonds,  any  court  having  jurisdiction  of  the  action  may 
appoint  a  receiver  to  administer  said  buildings  on  behalf  of  the  institu- 
tion, with  power  to  charge  and  collect  rentals  sufficient  to  provide 
for  the  payment  of  any  bonds  or  obligations  outstanding  against  said 
buildings  and  for  the  payment  of  the  operating  expenses,  and  apply 
the  income  and  revenues  in  conformity  with  this  act,  and  the  resolu- 
tions referred  to  in  Section  Eight  and  Nine  hereof. 

In  the  event  of  diversion  or  misuse  of  the  revenues  collected 
from  the  operation  of  the  undertaking,  has  the  bondholder 
any  remedy  against  the  issuing  body  at  large? 

There  is  nothing  in  the  act  providing  for  action  against 
the  state  for  the  recovery  of  funds  misused  or  diverted,  and 
indeed  the  statute  would  be  unusual  if  it  provided  any  more 
than  the  limited  remedies  above  described.    The  distinction 
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between  the  state  and  a  municipal  corporation  is  again  evident, 
for  it  would  ordinarily  be  possible  to  take  action  and  secure 
a  judgment  against  the  municipality  as  a  corporate  entity, 
in  addition  to  bringing  action  against  its  officers.  Action 
against  officers  alone  may  be  of  little  value  since  these  officers 
could  resign  to  escape  the  consequences  of  suits  brought 
against  them  in  their  official  capacities. 

In  contrast  to  the  Kentucky  statute  cited  above,  many  if 
not  most  of  the  statutes  authorizing  the  issuance  and  sale  of 
institutional  revenue  bonds  mention  bondholders'  remedies 
only  in  general  terms,  if  at  all.  Legal  remedies,  as  stated, 
may  not  be  important,  unless  mismanagement  is  involved. 
The  default  experiences  to  date  appear  to  indicate  that  good 
management  could  not  have  prevented  the  defaults  in  view 
of  the  external  economic  conditions  prevailing.  The  inclusion 
in  the  enabling  act  of  all  the  remedies  a  state  can  legally  grant 
might  be  good  legislative  policy  in  that  bondholders  would  be 
given  statutory  protection  against  mismanagement  in  handling 
the  source  of  funds  out  of  which  their  bonds  are  payable. 
In  some  if  not  in  all  jurisdictions  an  adequate  enabling  act 
might  facilitate  sale  of  bonds  at  minimum  rates  of  interest. 

PRACTICAL  SOLUTIONS  TO  DEFAULTS 

In  the  following  presentation  the  ten  defaulted  issues  are 
identified  as  Issue  A,  Issue  B,  Issue  C,  etc.,  through  Issue  J. 
The  date  of  default  is  given  next,  followed  by  the  date  of 
adjustment,  the  cause  of  default  when  reported,  the  actions 
taken  to  adjust  the  indebtedness,  and  the  progress  made  in 
paying  off  the  indebtedness  since  the  date  of  adjustment. 
Issues  A  to  F,  inclusive,  were  sold  during  the  1920-1929 
decade,  and  default  occurred  in  each  case  during  the  middle 
thirties.  Issues  G  to  J,  inclusive,  were  marketed  during  1930- 
1939;  they  were  outstanding  for  only  a  short  period  before 
default  took  place. 

ISSUE  A 

Date  of  default.  Default  in  principal  and  interest  occurred  in  Oc- 
tober, 1933. 

Date  of  adjustment.     July,  1940. 
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Reported  causes  of  default.  In  view  of  the  prevailing  low  enrollment 
and  the  competition  in  the  local  community  which  resulted  in  rates  for 
room  and  board  being  much  lower  than  those  which  the  dormitory  needed 
to  operate,  net  income  of  $20,400,  the  sum  required  for  debt  service, 
could  not  be  provided. 

Actions  taken.  Several  attempts  to  compromise  and  refinance  the 
indebtedness  failed. 

The  matter  was  then  taken  up  with  the  governor  of  the  state,  who 
suggested  that  it  might  be  possible  for  the  state  to  purchase  and  retire 
the  bonds,  as  had  been  done  previously  with  the  bonds  of  irrigation 
districts. 

Before  the  state  would  take  action,  it  was  necessary  for  all  the  bond- 
holders to  waive  payment  of  interest  since  date  of  default  (approximately 
seven  years).  It  was  reported  that  no  difficulty  was  encountered  with 
the  bondholders  because  their  principal  would  be  fully  paid,  and  paid 
within  a  short  time. 

The  indebtedness  was  liquidated  in  part  by  a  state  appropriation  and 
in  part  by  accumulated  dormitory  net  income. 

ISSUE  B 

Date  of  default.  Default  in  payment  of  principal  only  occurred  in 
November,  1935. 

Date  of  adjustment.    1937. 

Reported  causes  of  default.  The  schedule  of  principal  payments  was 
set  up  in  a  period  of  prosperity  and  later  proved  to  be  an  excessive 
burden,  particularly  as  receipts  of  gift  money  to  be  applied  on  the  debt 
declined  with  the  fall  in  general  business. 

Actions  taken.  The  original  outstanding  serial  bonds  were  exchanged 
for  an  equal  amount  of  bonds  of  a  new  issue  having  a  single  maturity 
date  several  years  beyond  the  last  serial  maturity  date  for  the  old  issue. 

The  interest  rate  was  reduced  slightly  in  the  refinancing.  It  was  re- 
ported that  this  reduction  was  only  incidental  to  the  exchange  of  bonds, 
and  not  wholly  necessary  to  adjust  the  indebtedness. 

Progress  since  date  of  adjustment.  A  substantial  amount  of  bonds  were 
called  at  100  and  accrued  interest,  as  provided  by  the  new  indenture, 
and  the  amount  outstanding  was  refunded  at  a  large  saving  in  interest. 

ISSUE  C 

Date  of  default.    Default  in  payment  of  principal  took  place  in  De- 
cember, 1933.     Interest  payments  continued. 
Date  of  adjustment.     May,  1935. 
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Reported  causes  of  default.  Current  income  was  inadequate  to  meet 
heavy  annual  maturities  under  depressed  conditions. 

Actions  taken.  The  1933  serial  maturity  was  provided  for  by  giving 
the  bondholders  a  like  amount  of  bonds  due  in  1940.  This  could  be  done 
under  the  terms  of  the  original  indenture  because  not  all  the  bonds 
authorized  by  this  indenture  were  sold. 

The  1934  serial  maturity  was  met  by  payment  of  $12,500  in  cash 
and  by  the  issuance  of  the  remaining  authorized  bonds  maturing  in  1940 
in  exchange  for  those  maturing  in  1934. 

In  May,  1935,  the  outstanding  bonds  were  exchanged  for  a  new  issue 
with  extended  maturities. 

Progress  since  date  of  adjustment.  The  new  maturity  scale  was  met 
when  due,  and  the  issue  was  later  refunded  at  a  considerable  saving  in 
interest. 

ISSUE  D 

Date  of  default.    1932.    Both  principal  and  interest  were  in  default. 

Date  of  adjustment.     1941. 

Reported  causes  of  default.  Default  was  caused  by  low  earnings  in 
1932  and  in  the  following  years,  complicated  by  the  fact  the  lien  of  the 
subject  bonds  was  junior  to  the  lien  of  another  issue  on  a  source  of 
income  which  was  not  sufficient  to  service  both  issues. 

Actions  taken.  With  the  liquidation  of  the  senior  lien,  interest  pay- 
ments on  the  subject  issue  were  soon  resumed,  and  by  1941  the  institution 
was  in  position  to  start  reducing  the  principal. 

No  adjustment  of  the  original  debt  was  ever  made.  Shortly  after 
default  occurred  a  bondholders'  committee  was  formed,  and  both  the 
committee  and  the  institution's  officers  worked  in  close  cooperation. 

Progress  since  date  of  adjustment.  After  initiating  reduction  of  the 
principal  in  1941,  subsequent  payments  completely  liquidated  the  indebt- 
edness by  1944,  the  final  maturity  date  of  the  15-year  serial  issue 
originally  scheduled. 

ISSUES  E  AND  F 

Date  of  default.  Default  in  payment  of  principal  only  took  place  in 
1932. 

Date  of  adjustment.    1939. 

Reported  causes  of  default.  Both  issues  covered  athletics  plant,  and 
went  into  default  because  of  "lack  of  funds."  The  failure  of  building 
pledges  to  be  paid  was  a  partial  cause  of  default. 

Actions  taken.  In  1939,  holders  of  Issues  E  and  F  exchanged  their 
bonds  for  a  new  consolidated  issue  involving  a  single  lien  on  the  two 
buildings  financed  originally  by  Issues  E  and  F.     Holders  of  Issue  E, 
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which  was  sold  initially  before  Issue  F,  received  the  lowest-numbered 
bonds  of  the  new  issue ;  thus  the  E  issue  was  subject  to  retirement  before 
the  F  issue  in  the  event  of  calls  in  advance  of  maturity. 

The  new  issue  was  made  payable  on  a  single  date,  which  was  23  years 
later  than  the  final  maturity  date  of  the  original  serial  loans. 

In  the  new  indenture,  no  reference  was  made  to  building  pledges. 
The  institution  agreed  by  lease — initially  a  one-year  lease  carrying  the 
recommendation  to  successor  officers  that  the  lease  be  renewed  each  year 
until  maturity — to  pay  a  fixed  sum  for  certain  services  provided  to  the 
institution  by  the  athletics  plant  covered  by  the  new  bond  issue. 

Progress  since  date  of  adjustment.  The  entire  adjustment  issue  was 
paid  off  15  years  ahead  of  the  maturity  date  set  in  the  new  loan  contract. 

ISSUE  G 

Date  of  default.  Default  in  payment  of  principal  and  interest  oc- 
curred in  November,  1934. 

Date  of  adjustment.  November,  1937,  to  take  effect  as  of  November, 
1936. 

Reported  causes  of  default.  It  was  difficult  to  maintain  occupancy 
because  of  the  small  enrollment  and  the  competition  from  residents  in 
the  community  who,  under  extremely  depressed  economic  conditions, 
offered  rooms  at  rates  substantially  below  the  moderate  dormitory  rates. 

Actions  taken.  The  original  issue  had  wide  distribution,  and  the 
syndicate  manager  in  the  underwriting  of  the  original  issue  handled 
the  adjustment  on  behalf  of  its  dealers  and  those  bondholders  to  whom 
it  sold  directly. 

The  bondholders  were  contacted  both  by  the  institution  and  by  the 
individual  dealers.  No  formal  bondholders'  committee  was  organized. 
The  expenses  of  adjusting  the  indebtedness  were  borne  by  the  under- 
writers. 

The  bondholders  exchanged  their  holdings  for  bonds  of  an  issue 
dated  November  15,  1936,  carrying  an  interest  rate  of  2]At°/o  lower 
than  that  payable  on  the  original  issue. 

It  was  also  provided  that  interest  at  the  new  rate  would  be  paid 
for  the  time  between  date  of  default  (1934)  and  date  of  adjustment 
(1936). 

A  single  maturity  date  for  the  new  issue  was  set  to  replace  the 
serial  maturity  scale  of  the  old  bonds.  The  date  was  not  extended 
beyond  the  final  maturity  date  of  the  original  issue. 

Expenses  of  operating  the  building  were  reduced  to  an  absolute  mini- 
mum, representing  for  the  most  part  insurance  premiums  on  policies 
protecting  the  property. 
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Progress  since  date  of  adjustment.  Approximately  one-third  of  the 
refinanced  issue  has  been  retired  by  call  from  date  of  adjustment  through 
June,  1946. 

Following  the  adjustment,  the  institution  gained  a  larger  enrollment, 
and,  in  turn,  a  higher  occupancy  rate.  These  circumstances,  in  addition 
to  the  lower  interest  rate,  permitted  regular  payments  of  interest  and 
some  reduction  in  principal.  In  the  years  immediately  following  1937, 
some  bonds  were  purchased  for  retirement  as  low  as  60. 

ISSUES  H,  I,  and  J 

Date  of  default.     1938.    Both  principal  and  interest  were  delinquent. 

Date  of  adjustment.  No  adjustment  made.  Each  issue  was  pur- 
chased originally  by  the  United  States  Government  lending  agencies. 

Reported  causes  of  default.  The  reporting  officers  stated  briefly  that 
the  schools  involved  did  not  have  sufficient  demand  for  the  dormitory 
facilities  financed  by  Issues  H,  I,  and  J. 

Actions  taken.  No  action  was  taken  to  adjust  the  indebtedness.  It 
was  reported  that  no  adjustment  was  likely,  and  that  the  bonds  would 
be  paid  as  funds  become  available. 

Developments  since  date  of  default.  Issues  H  and  I  are  no  longer  in 
default,  the  delinquent  sums  having  been  paid,  and  the  interest  and 
maturity  schedules  having  been  met  regularly  so  that  at  June  30,  1946, 
only  the  scheduled  non-callable  bonds  remained  outstanding. 

v  Issue  J  still  remains  in  default  as  to  principal,  nothing  having  been 
paid  on  the  original  principal.  The  authors  have  not  been  informed  as 
to  the  status  of  interest  payments. 

In  summary,  it  may  be  observed  that  in  no  case  has  it 
been  necessary  to  secure  compromise  of  the  principal.  Issue 
J  still  remains  outstanding  in  total,  but  whether  future  action 
will  be  taken  to  reduce  or  write  off  this  issue  is  not  known 
at  the  present  writing. 

In  one  case — Issue  A — the  bondholders  sacrificed  interest, 
but  their  principal  was  not  reduced  in  the  adjustment  of  the 
debt.  In  those  adjustments  involving  new  issues  at  lower 
coupon  rates  but  no  omission  of  delinquent  interest  due,  the 
lower  coupon  rate  might  be  held  to  be  simply  an  adjustment 
rather  than  a  compromise  of  the  interest  due  and  unpaid. 
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umerous  legal  requirements  must  be  followed  by  the 
officers  of  the  borrowing  institution  in  floating  an  issue  of 
bonds.  Any  deviation  from  or  error  in  complying  with  the 
requirements,  no  matter  how  trivial,  can  make  an  entire  issue 
illegal. 

The  purchasers  of  state  and  municipal  bonds,  especially 
underwriters,  customarily  insist  upon  having  prepared  at  the 
cost  of  the  issuer  an  opinion  showing  that  the  bonds  have  been 
legally  issued  and  that  all  requirements  for  their  legal  issuance 
have  been  met  by  the  appropriate  officers  of  the  issuing 
agency.  This  opinion  is  prepared  by  a  firm  of  attorneys  who 
are  acceptable  to  the  original  purchasers  and  who  did  not 
participate  in  the  work  of  preparing  the  issue  for  sale.  The 
opinion  is  required  both  for  the  attestation  of  legality  it 
provides  and  because  it  must  accompany  the  bonds  in  the 
course  of  all  subsequent  sales  of  the  bonds.  In  this  section 
of  the  study  the  legal  requirements  for  a  sample  bond  issue 
are  presented.  These  form  the  basis  of  the  legal  opinion. 
The  sample  issue  involved  is  secured  by  a  first  mortgage  on 
the  land  occupied  by  the  building  and  on  the  building  and 
equipment  plus  the  net  income  of  the  building. 

The  legal  steps  involved  in  the  creation  of  a  bond  issue 
may  be  summarized  as  follows.  Requirements  No.  1,  No.  2, 
and  No.  3  below  are  general  and  would  apply  to  any  bond 
issue;  No.  4  and  subsequent  requirements  are  those  of  the 
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sample  bond  issue  reviewed  and  may  not  apply  specifically 
and  in  entirety  to  other  issues  because  of  differences  in  state 
laws  and  the  laws  governing  a  particular  institution. 

1.  77  is  necessary  first  that  the  issuing  institution  have  full 
control  over  its  property  and  statutory  or  charter  authority 
to  incur  special  obligations.  The  statutory  authority  is 
given  by  a  specific  law  authorizing  issuance  and  sale  of 
bonds.  Sample  laws  of  this  character  are  found  in  the 
Appendix.1  Charter  authority  to  borrow  may  be  given 
by  the  statutes  creating  the  institution  or  directly  by  the 
constitution.  If  the  plant  debt  is  not  assumed  directly 
by  the  institution  but  is  made  the  obligation  of  an  affiliated 
corporation,  this  corporation  must  have  charter  powers 
to  borrow  derived  from  the  state  incorporation  laws 
under  which  such  organizations  can  be  formed. 

2.  Having  the  issuing  authority,  the  governing  body  of  the 
university  or  college  must  declare  by  resolution  that  a 
necessity  or  that  even  an  emergency  exists  for  the  plant 
to  be  financed  by  the  proposed  bond  issue.  The  establish- 
ment of  the  necessity  is  important  because,  for  example, 
should  it  be  necessary  to  condemn  land,  the  power  of 
eminent  domain  could  hardly  be  exercised  without  there 
being  declared  a  need  therefor.  A  sample  necessity  reso- 
lution is  given  on  pages  193-194  below,  which  is  part  of 
the  Transcript  of  Proceedings  relative  to  the  authoriza- 
tion, issuance,  and  sale  of  the  sample  bond  issue  quoted 
verbatim  as  part  of  this  study  with  certain  editorial  modi- 
fications. 

3.  The  resolution  of  the  governing  body  authorizing  the 
bonds  in  accordance  with  the  statute  or  charter  and  the 
resolution  of  necessity  is  next  required.  For  example 
see  pages  195-199,  inclusive,  below. 

4.  The  trust  indenture,  which  contains  the  terms  of  the  loan, 
including  the  form  of  bond,  as  specified  by  resolution 
No.  3  above,  then  follows  (pages  200-226,  inclusive). 
This  document  is  necessary  when  a  trustee  is  appointed 
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to  act  for  the  bondholders.  It  is  usual  in  the  public  sale 
of  bonds  secured  by  revenue  only  for  the  resolution 
authorizing  the  bonds  to  provide  merely  for  a  paying 
agent  rather  than  for  a  deed  of  trust;  this  would  relieve 
the  institution  of  the  necessity  of  disbursing  payments  to 
numerous  bondholders,  yet  would  leave  it  in  full  control 
of  the  property.  A  trustee  would  be  necessary,  however, 
when  a  mortgage  securing  negotiable  bonds  is  involved. 
If  no  deed  of  trust  is  created,  the  resolution  authorizing 
the  bonds  becomes  the  statement  of  the  security  for  the 
issue  and  is  likely  to  be  much  more  detailed  than  that 
shown  on  pages  195-199. 

5.  The  next  requirement  is  the  certificate  of  cost  (page  226 
below)  stating  that  the  cost  of  the  plant  to  be  financed 
by  the  proposed  bond  issue  is  not  less  than  the  amount  to 
be  raised  by  the  issue. 

6.  Certification  that  interest  during  construction  has  been 
included  in  total  estimated  cost  of  the  proposed  plant  is 
given  on  page  227. 

7.  Certification  (page  227)  that  the  specimen  signatures 
of  the  officers  who  executed  the  indenture  and  the  bonds 
are  genuine, 

8.  Page  228  contains  the  certification  of  a  licensed  engi- 
neer that  the  building  now  under  construction  (part 
of  the  cost  of  which  the  proceeds  from  the  subject  bond 
issue  will  pay)  is  situated  wholly  upon  and  within  the 
boundaries  of  the  real  estate  mortgaged  as  partial  security 
for  the  bond. 

9.  The  governing  body  at  a  special  meeting  must  receive 
and  approve  bids  for  purchase  of  the  bonds  by  under- 
writers. Proceedings  of  this  meeting  are  given  in  pages 
229-233,  inclusive. 

The  Transcript  of  Proceedings  just  outlined  shows  in  the 
main  the  steps  necessary  in  floating  an  issue  of  building  bonds 
by  one  state  institution  of  higher  education.  Certain  addi- 
tional routine  actions  must  be  taken,  primarily  to  meet  the 
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requirements  of  the  legal  opinion:  the  recording  of  the  trust 
indenture  as  both  a  real-estate  mortgage  and  a  chattel  mort- 
gage; the  providing  of  an  abstract  showing  fee-simple  title 
(except  for  the  mortgage  securing  the  bonds)  in  the  real 
estate  mortgaged  as  security;  certificates  to  the  effect  that 
no  litigation  is  pending  or  threatened  in  connection  with  the 
issue,  the  authority  to  issue,  the  validity  of  the  issue,  the 
corporate  existence  of  the  issuer,  the  title  of  the  present 
officers  to  their  respective  offices;  a  certification  that  no  pro- 
ceedings or  authority  for  issue  have  been  rescinded;  and  a 
certificate  of  delivery  and  payment. 

A  copy  of  the  complete  legal  opinion  is  submitted  with, 
though  not  a  part  of,  the  accompanying  Transcript  of  Pro- 
ceedings.    See,  below,  pages  235-238,  inclusive. 
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Resolution  of  Existing  Necessity  for  Apartments  Dormitory 

After  discussion  of  the  existing  necessity  for  an  apartments  dormi- 
tory, consisting  of  22  units,  the  following  resolution  was  proposed  by 
Mr.  Boswell  and  read  in  full: 

BE  IT  RESOLVED  by  the  Board  of  Trustees  of  Evergreen 
University  that  a  necessity  exists  to  erect,  construct,  equip,  furnish, 
operate,  control  and  manage  an  apartments  dormitory  consisting  of 
22  units,  at  or  in  connection  with  Evergreen  University  and  to  be 
known  as  "Apartments  Dormitory"  to  be  available  for  the  use  of 
married  veteran  students  and  graduate  students,  said  apartments 
dormitory  to  be  erected  on  the  following  described  real  estate  in 
Crater  County,  State  of  Serenity,  to-wit: 

A  part  of  the  East  Half  of  the  West  Half  of  the  Southwest 
Quarter  of  Section  eighteen  (18),  Township  twenty-three  (23) 
North,  Range  four  (4)  West, 

Starting  at  a  point  68.53  rods  South  of  the  Northeast  corner  of 
the  East  Half  of  the  West  Half  of  the  Southwest  Quarter  of  Section 
18,  Township  23  North,  Range  4  West,  and  on  the  East  line  of 
the  East  Half  of  the  West  Half  of  the  Southwest  Quarter  of  Section 
18,  Township  and  Range  aforesaid,  and  running  thence  North  240 
feet;  thence  West  350  feet;  thence  South  240  feet;  thence  East  350 
feet  to  the  place  of  beginning,  containing  1.928  acres,  more  or  less. 

ALSO  starting  at  a  point  68.53  rods  South  of  the  Northeast 
corner  of  the  East  Half  of  the  West  Half  of  the  Southwest  Quarter 
of  Section  18,  Township  23  North,  Range  4  West  and  on  the  East 
line  of  the  West  Half  of  the  Southwest  Quarter  of  Section  18,  Town- 
ship and  Range  aforesaid,  and  running  West  300  feet;  thence  South 
111  feet;  thence  West  150  feet;  thence  South  430  feet;  thence  South 
36°  52'  East  500  feet;  thence  East  150  feet;  thence  North  941  feet 
running  on  the  East  line  of  the  East  half  of  the  West  Half  of  the 
Southwest  Quarter  of  Section  18,  Township  and  Range  aforesaid 
to  the  place  of  beginning;  containing  7.959  acres,  more  or  less. 
Located  in  Needle  Township,  Crater  County,  State  of  Serenity. 

On  motion  of  Mr.  Boswell,  seconded  by  Mr.  Smith,  the  above  reso- 
lution was  unanimously  adopted  with  the  following  voting, 

Aye:  Messrs.  Wakely,  Homer,  Shoemaker,  Smith,  Elkinson,  Boswell, 
Jordan,  and  Loomis;  and  the  following  voting  Nay:    None. 

The  President  thereupon  declared  said  resolution  unanimously  adopted. 
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STATE  OF  SERENITY,? 
CRATER  COUNTY.         \bb: 


Frank  C.  Merryfield,  being  first  duly  sworn,  on  his  oath  says  that 
he  is  Secretary  of  Evergreen  University  and  as  such  secretary  has  custody 
of  the  minutes  and  documents  of  the  Board  of  Trustees  of  said 
corporation. 

Affiant  further  says  that  the  attached  copy  of  the  extract  of  the  minutes 
of  a  special  meeting  of  the  Board  of  Trustees  of  Evergreen  University 
held  on  the  third  day  of  November,  1945,  is  a  true,  correct  and  compared 
copy  of  the  original  minutes  of  said  meeting,  on  file  and  of  record,  as 
the  same  appears  in  the  minute  book,  records,  and  documents  in  the 
hands  of  the  affiant  as  such  secretary,  and  that  the  original  thereof  has 
remained  unaltered  from  said  date  to  the  best  of  affiant's  knowledge 
and  belief. 


Secretary 

Subscribed  and  sworn  to  before  me  this  14th  day  of  December,  1945. 
My  Commission  expires 


Notary  Public 
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Resolution 

WHEREAS,  Evergreen  University  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Serenity,  with  power,  as 
conferred  by  Chapter  XXX  of  the  Acts  of  the  General  Assembly  of 
the  State  of  Serenity  of  1913,  to  erect,  construct,  equip,  furnish,  operate, 
control  and  manage  dormitories  at  or  in  connection  with  Evergreen 
University,  and  for  the  purpose  of  raising  funds  for  the  acquisition  of 
property  and  the  erection,  construction  and  completion  of  dormitories 
thereon,  to  issue  and  sell  bonds  of  said  institution,  which  bonds  and  the 
interest  thereon  may  be  secured  by  pledge  or  mortgage  of  any  property, 
real  or  personal,  used  or  acquired,  or  to  be  acquired  and  used  for 
dormitory  purposes  and  the  improvements  made  or  to  be  made  thereon 
and/or  by  pledge  or  mortgage  of  the  net  income  from  said  property: 
and 

WHEREAS,  the  Board  of  Trustees  of  said  Evergreen  University, 
by  resolution  duly  adopted,  has  found  and  determined  that  a  necessity 
exists  to  erect,  construct,  equip,  furnish,  operate,  control  and  manage 
an  apartments  dormitory,  consisting  of  twenty-two  units,  at  and  in 
connection  with  Evergreen  University,  to  be  known  as  "Apartments 
Dormitory"  and  to  be  located  on  the  following  described  real  estate 
in  Crater  County,  State  of  Serenity,  to-wit : 

A  part  of  the  East  Half  of  the  West  Half  of  the  Southwest 
Quarter  of  Section  eighteen  (18),  Township  twenty-three  (23) 
North,  Range  four  (4)  West, 

Starting  at  a  point  68.53  rods  South  of  the  Northeast  corner 
of  the  East  Half  of  the  West  Half  of  the  Southwest  Quarter  of 
Section  18,  Township  23  North,  Range  4  West,  and  on  the  East 
line  of  the  East  Half  of  the  West  Half  of  the  Southwest  Quarter 
of  Section  18,  Township  and  Range  aforesaid,  and  running  thence 
North  240  feet;  thence  West  350  feet;  thence  South  240  feet; 
thence  East  350  feet  to  the  place  of  beginning,  containing  1.928 
acres,  more  or  less. 

ALSO  starting  at  a  point  68.53  rods  South  of  the  Northeast 
corner  of  the  East  Half  of  the  West  Half  of  the  Southwest  Quarter 
of  Section  18,  Township  23  North,  Range  4  West  and  on  the  East 
line  of  the  West  Half  of  the  Southwest  Quarter  of  Section  18, 
Township  and  Range  aforesaid,  and  running  West  300  feet ; 
thence  South  111  feet;  thence  West  150  feet;  thence  South  430 
feet;  thence  South  36°  52'  East  500  feet;  thence  East  150  feet; 
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thence  North  941  feet  running  on  the  East  line  of  the  East  Half 
of  the  West  Half  of  the  Southwest  Quarter  of  Section  18,  Township 
and  Range  aforesaid  to  the  place  of  beginning;  containing  7.959 
acres,  more  or  less. 

Located  in  Needle  Township,  Crater  County,  State  of  Serenity, 
and 

WHEREAS,  for  the  purpose  of  raising  funds  for  the  erection, 
construction  and  completion  of  said  dormitory,  said  corporation  desires 
and  intends  to  issue  and  sell  its  Evergreen  University  First  Mortgage 
Apartments  Dormitory  Bonds  (1)4%  Issue)  in  the  aggregate  amount 
of  One  Million  Three  Hundred  Twenty-five  Thousand  Dollars 
($1,325,000.00),  to  be  secured  by  mortgage  and  pledge,  all  as  herein- 
after more  particularly  set  forth; 

NOW,  THEREFORE,  BE  IT  RESOLVED  by  the  Board  of 
Trustees  of  Evergreen  University,  that  in  order  to  provide  funds  to  be 
used  in  the  erection,  construction  and  completion  of  said  Apartments 
Dormitory,  bonds  to  be  designated  as  Evergreen  University  First 
Mortgage  Apartments  Dormitory  Bonds  (1)4%  Issue)  and  in  the 
aggregate  amount  of  One  Million  Three  Hundred  Twenty-five  Thou- 
sand Dollars  ($1,325,000.00)  be  executed,  issued  and  negotiated  by 
and  on  behalf  of  said  Evergreen  University,  said  bonds  to  be  dated 
December  1,  1945,  and  to  bear  interest  at  the  rate  of  one  and  three- 
fourths  per  cent  (1)4%)  per  annum,  payable  semi-annually  on  the 
first  days  of  June  and  December  of  each  year,  beginning  June  1,  1946, 
said  bonds  to  mature  as  follows: 

On  December  1st  in  each  of  the  following  years: 


Year 

Amount 

Year 

Amount 

1948 

$35,000 

1960 

$50,000 

1949 

35,000 

1961 

50,000 

1950 

35,000 

1962 

50,000 

1951 

45,000 

1963 

50,000 

1952 

45,000 

1964 

50,000 

1953 

45,000 

1965 

50,000 

1954 

45,000 

1966 

50,000 

1955 

45,000 

1967 

50,000 

1956 

45,000 

1968 

50,000 

1957 

50,000 

1969 

75,000 

1958 

50,000 

1970 

75,000 

1959 

50,000 

1971 

200,000 

Said  bonds  to  be  in  the  denomination  of  ONE  THOUSAND  DOL- 
LARS ($1,000)  each,  numbered  from  No.  1  upward,  all  of  said  bonds 
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to  be  executed  in  the  name  and  on  behalf  of  said  corporation  by  its 
president  or  vice-president  and  attested  by  its  secretary  or  assistant 
secretary,  under  its  corporate  seal,  and  duly  authenticated  by  the 
Certificate  of  the  trustee  under  the  trust  indenture  hereinafter  referred 
to,  and  to  have  interest  coupons  thereto  attached  with  the  engraved 
signature  of  the  present  or  any  future  treasurer  of  said  corporation 
thereon,  and  with  provision  for  registration  of  said  bonds  as  to  principal 
as  in  said  trust  indenture  provided,  said  bonds  and  the  interest  coupons 
thereon  to  be  payable  at  Final  National  Bank,  in  the  City  of  Needles- 
burg,  State  of  Serenity,  in  such  funds  as  are,  on  the  respective  dates  of 
payment  of  the  principal  or  interest  on  said  bonds,  legal  tender  for  debts 
due  the  United  States  of  America. 

Said  bonds  maturing  1951  to  1971,  inclusive,  to  be  subject  to  re- 
demption in  the  inverse  order  of  their  maturities  at  the  option  of  said 
corporation  at  any  interest  payment  date  on  or  after  December  1,  1950, 
upon  such  reasonable  notice  as  may  be  provided  in  said  indenture  of 
trust,  upon  payment  of  the  principal  thereof  and  accrued  interest  thereon 
to  date  of  redemption,  together  with  the  following  premiums,  to-wit: 

2%       if  redeemed  from  December  1,  1950,  to  June  1,  1955,  both 
inclusive ; 

lJ/2%  ii  redeemed  from  December  1,  1955,  to  June  1,  1960,  both 
inclusive ; 

1%       if  redeemed  from  December  1,  1960,  to  June  1,  1965,  both 
inclusive ; 

l/2%  if  redeemed  from  December  1,  1965,  to  December  1,  1967, 
both  inclusive; 

after  December  1,  1967,  at  par,  without  premium. 

BE  IT  FURTHER  RESOLVED  that  as  security  for  the  faithful 
payment  of  all  of  said  bonds  and  the  interest  thereon,  according  to  the 
true  tenor  and  effect  thereof,  and  without  preference  or  priority,  said 
corporation  by  its  president  or  vice-president  and  attested  by  its 
secretary  or  assistant  secretary,  under  the  corporate  seal  of  said 
corporation,  execute  and  deliver  to  Final  National  Bank  in  the  City  of 
Needlesburg,  Crater  County,  State  of  Serenity,  as  trustee,  an  indenture 
of  trust,  mortgaging,  pledging,  conveying  and  warranting  unto  said 
trustee  the  real  estate  on  which  said  dormitory  is  to  be  situated,  being 
the  real  estate  hereinbefore  described,  together  with  all  appurtenances 
thereto  appertaining  and  all  improvements  now  or  hereafter  erected 
thereon,  including  specifically  the  apartments  dormitory  to  be  erected 
and  constructed  on  said  real  estate  and  all  of  the  fixtures,  equipment. 
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furniture  and  furnishings  thereof,  belonging  or  to  belong  to  said 
University,  and  the  net  income  therefrom,  all  as  fully  and  completely 
as  by  law  the  same  may  be  pledged  or  mortgaged,  to  the  end  and  for  the 
purpose  that  the  pledge  or  mortgage  hereby  authorized  shall  be  a  first 
and  primary  lien  on  said  real  estate  and  Apartments  Dormitory,  the 
contents  thereof  and  the  net  income  therefrom,  to  the  fullest  extent  to 
which  the  same  may  be  legally  pledged  or  mortgaged  for  the  payment  of 
said  bonds  and  the  interest  thereon. 

Said  indenture  of  mortgage  or  deed  of  trust  shall  contain  the 
provisions,  conditions  and  agreements  usually  contained  in  instruments 
of  like  character,  and  as  may,  in  the  judgment  of  the  president  or 
vice-president  of  this  corporation,  be  necessary,  proper  or  reasonable 
for  the  security  or  protection  of  the  holders  of  said  bonds  or  for  the 
protection  of  said  trustee. 

BE  IT  FURTHER  RESOLVED  that  said  trustee  be,  and  it  is 
hereby  authorized,  directed  and  requested,  upon  receipt  of  said  bonds 
duly  executed  by  and  on  behalf  of  said  corporation,  to  authenticate  the 
same,  and  each  of  them,  with  its  certificate  or  endorsement  as  being 
one  of  the  bonds  mentioned  in  said  trust  indenture. 

BE  IT  FURTHER  RESOLVED  that  said  bonds  shall  be  sold  at 
private  sale,  with  or  without  notice,  for  not  less  than  the  par  value 
thereof  plus  accrued  interest,  if  any,  to  date  of  delivery. 

BE  IT  FURTHER  RESOLVED  that  the  accrued  interest,  if  any, 
which  said  corporation  may  receive  from  the  sale  of  said  bonds  at  the 
time  of  payment  thereof,  shall  be  paid  into  an  interest  and  bond  retire- 
ment account,  and  the  remaining  proceeds  of  sale  of  said  bonds  shall 
be  used  and  applied  toward  defraying  the  cost  of  the  construction, 
erection  and  completion  of  said  apartments  dormitory. 

BE  IT  FURTHER  RESOLVED  that  the  entire  income,  received 
by  the  University  from  said  apartments  dormitory,  be  received,  held 
and  accounted  for  as  a  trust  fund,  separate  and  apart  from  other  funds, 
to  be  used  ( 1 )  for  the  payment  of  necessary  or  proper  operating 
expenses  and  maintenance  of  said  apartments  dormitory,  and  (2)  for 
the  payment  of  said  bonds  and  the  interest  thereon,  and  the  performance 
of  the  several  covenants  to  be  performed  by  the  University  in  respect 
thereto,  all  as  may  be  set  forth  in  such  indenture. 

BE  IT  FURTHER  RESOLVED  that  the  University  shall,  and 
does  hereby  covenant  and  agree  to  the  fullest  extent  permitted  by  law 
that  it  will,  as  long  as  any  of  said  bonds  are  outstanding,  use  all 
necessary,   proper   and    reasonable   means   to   maintain   the   net   income 


PROCEDURE  FOR  BORROWING  BUILDING  FUNDS  199 

from  said  dormitory  at  a  sum  sufficient  to  pay  the  principal  and  interest 
of  said  bonds  at  the  times  and  in  the  manner  herein  provided. 

BE  IT  FURTHER  RESOLVED  that  the  president,  vice-president, 
secretary,  assistant  secretary  and  treasurer  of  this  corporation,  and  each 
of  said  officers  respectively  be,  and  they  are  hereby  authorized,  empowered 
and  directed  to  take  all  necessary  and  proper  steps  to  fully  effectuate 
the  purpose  and  intent  of  this  resolution,  whether  herein  expressly  so 
authorized  or  not,  and  that  they,  and  each  of  them,  be  and  they  hereby 
are  further  authorized,  empowered  and  directed  to  procure,  make, 
execute  and  deliver  such  instruments,  certificates  or  documents  as  may, 
in  the  judgment  of  said  officers,  be  necessary,  requisite  or  proper  in 
connection  with  the  execution,  issuance  or  negotiation  of  said  bonds  or 
the  execution  and  delivery  of  said  trust  indenture  according  to  the  spirit 
and  intent  of  this  resolution. 

State  of  Serenity^~~ 
Crater  County     ^ 

Frank  C.  Merr5rfleld,  being  first  duly  sworn,  on  his  oath  says  that 
he  is  Secretary  of  Evergreen  University,  and  as  such  secretary  has 
custody  of  the  minutes  and  documents  of  the  Board  of  Trustees  of 
said  corporation. 

Affiant  further  says  that  the  attached  and  foregoing  resolution  is  a 
full,  true  and  complete  copy  of  the  original  of  a  certain  resolution 
regularly  and  duly  adopted  by  said  Board  of  Trustees  of  said  Evergreen 
University  at  a  special  meeting  duly  held  on  November  3rd,  1945,  all 
as  appears  of  record  from  the  minute  book,  records  and  documents  in 
the  hands  of  affiant  as  such  secretary,  and  that  the  original  thereof  has 
remained  unaltered  from  said  date  to  the  best  of  affiant's  knowledge 
and  belief. 


(Frank  C.  Merryfield) 


Subscribed  and  sworn  to  before  me  this day  of 

1945. 


My  Commission  expires  Notary  Public 
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Evergreen  University 

—  to  — 

Final  National  Bank,  Trustee 

Indenture  of  Trust 

THIS  INDENTURE,  made  as  of  and  dated  the  first  day  of 
December,  1945,  by  and  between  Evergreen  University,  a  corporation, 
organized,  created  and  existing  under  the  laws  of  the  State  of  Serenity, 
hereinafter  for  convenience  sometimes  referred  to  as  the  "University," 
party  of  the  first  part,  and  Final  National  Bank,  in  the  City  of  Needles- 
burg,  State  of  Serenity,  a  corporation,  organized,  created  and  existing 
under  the  laws  of  the  United  States,  as  TRUSTEE,  and  hereinafter 
called  the  "Trustee,"  party  of  the  second  part,  WITNESSETH  :  That, 

WHEREAS,  the  University  is  duly  authorized  to  erect,  construct, 
equip,  furnish,  operate,  control  and  manage  dormitories  at  or  in  con- 
nection with  Evergreen  University,  and  to  acquire  and  hold  property, 
real  and  personal,  for  that  purpose ;  and 

WHEREAS,  for  the  purpose  of  raising  funds  for  the  acquisition  of 
such  property  and  the  erection,  construction  and  completion  of  dormi- 
tories thereon,  the  University  is  further  duly  authorized  to  issue  and 
sell  bonds  of  said  University,  which  bonds  and  the  interest  thereon  may 
be  secured  by  pledge  or  mortgage  of  any  property,  real  or  personal, 
used  or  acquired  or  to  be  acquired  and  used  for  dormitory  purposes 
and  the  improvements  made  or  to  be  made  thereon  and/or  the  net  income 
of  said  property,  the  lien  of  which  said  pledge  or  mortgage  shall  be  a 
first  and  primary  lien  for  the  payment  of  said  bonds  and  the  interest 
thereon;  and 

WHEREAS,  the  Board  of  Trustees  of  said  University,  by  resolution 
duly  adopted,  has  found  and  determined  that  a  necessity  exists  to  erect, 
construct,  equip,  furnish,  operate,  control  and  manage  an  apartments 
dormitory  at  or  in  connection  with  Evergreen  University  to  be  known 
as  "Apartments  Dormitory,"  and  to  be  located  on  the  real  estate  in 
Crater  County,  State  of  Serenity,  hereinafter  described;  and 

WHEREAS,  said  Board  of  Trustees  of  said  University,  by  further 
resolution  duly  adopted,  and  for  the  purpose  of  providing  funds  to  erect, 
construct,  equip  and  furnish  said  dormitory,  authorized  and  directed 
the  issue  of  bonds  in  the  aggregate  sum  of  One  Million  Three  Hundred 
Twenty-five  Thousand  Dollars  ($1,325,000.00)  to  be  designated  as 
"Evergreen  University  First  Mortgage  Apartments  Dormitory  Bonds 
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(1^4%  Issue)"  to  be  coupon  bonds,  with  the  right  of  registration  as  to 
principal,  to  bear  interest  at  one  and  three-fourths  per  cent  (1^4%) 
per  annum,  payable  semi-annually,  and  to  mature  as  follows,  viz: 

December  1st  in  each  of  the  following  years: 


Year 

Amount 

Year 

Amount 

1948 

$35,000 

1960 

$50,000 

1949 

35,000 

1961 

50,000 

1950 

35,000 

1962 

50,000 

1951 

45,000 

1963 

50,000 

1952 

45,000 

1964 

50,000 

1953 

45,000 

1965 

50,000 

1954 

45,000 

1966 

50,000 

1955 

45,000 

1967 

50,000 

1956 

45,000 

1968 

50,000 

1957 

50,000 

1969 

75,000 

1958 

50,000 

1970 

75,000 

1959 

50,000 

1971 

200,000 

Said  bonds  to  be  executed  in  the  name  and  on  behalf  of  the  University 
and  under  its  corporate  seal,  by  the  President  or  Vice-President  and 
by  the  Secretary  or  Assistant  Secretary  of  the  University,  and  duly 
authenticated  by  the  certificate  of  the  Trustee,  and  to  have  interest 
coupons  thereto  attached  with  the  engraved  signature  of  the  present 
Treasurer  or  any  future  Treasurer  of  the  University  thereon,  said  bonds 
to  be  secured  by  indenture  of  trust  of  even  date  therewith  mortgaging 
and  pledging  the  real  estate  on  which  said  dormitory  is  to  be  erected, 
together  with  said  dormitory,  the  fixtures,  furnishings  and  equipment 
thereof  and  the  net  income  therefrom ;  and 

WHEREAS,  said  Board  of  Trustees  of  said  University,  by  resolution 
duly  adopted  as  aforesaid,  has  further  authorized  and  directed  that 
said  bonds  be  issued  in  denominations  of  One  Thousand  Dollars 
($1,000.00)  numbered  consecutively  from  Number  One  upward,  both 
principal  and  interest  to  be  payable  at  the  main  office  of  the  Trustee  in 
the  City  of  Needlesburg,  Crater  County,  State  of  Serenity,  in  such 
funds  as  are,  on  the  respective  dates  of  payment  of  the  principal  and 
interest  on  said  bonds,  legal  tender  for  debts  due  the  United  States  of 
America;  and 

WHEREAS,  said  bonds,  together  with  the  coupons  belonging  thereto 
and  the  Trustee's  certificate  to  be  thereon  endorsed,  shall  be  in  substan- 
tially the  following  forms  respectively,  subject  to  appropriate  insertions, 
omissions  and  variations  in  the  bond  and  coupon  as  to  the  number  and 
maturity  of  said  bonds  and  other  like  variations  and  insertions,  to-wit: 
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United  States  of  America 

State  of  Serenity 

Evergreen  University 

First  Mortgage  Apartments  Dormitory  Bond 

(U/4%    Issue) 

No., $1,000.00 

Evergreen  University  for  value  received,  hereby  promises  to  pay  to 
the  bearer,  or  if  this  bond  be  registered,  then  to  the  registered  holder 
hereof,  solely  out  of  the  property  and  income  pledged  and  mortgaged 
hereinafter  referred  to,  the  principal  amount  of 

ONE    THOUSAND     DOLLARS 

on  the  first  day  of  December,    19 ,   and  to  pay  interest  thereon 

from  the  date  hereof  until  the  principal  is  paid,  at  the  rate  of  one  and 
three-fourths  per  centum  (1^4%)  per  annum,  payable  semi-annually,  on 
the  first  day  of  June  and  the  first  day  of  December,  in  each  )'ear,  begin- 
ning June  1,  1946,  upon  presentation  and  surrender  of  the  annexed 
coupons  as  they  severally  become  due.  Both  principal  and  interest  of 
this  bond  are  payable  at  Final  National  Bank  in  the  City  of  Needlesburg, 
State  of  Serenity,  in  such  funds  as  are  on  the  respective  dates  of  payment 
of  the  principal  of  and  interest  of  the  bonds  legal  tender  for  debts  due 
the  United  States  of  America. 

This  bond  is  one  of  an  issue  of  bonds  of  like  date,  tenor  and  effect 
(except  as  to  maturity)  amounting  in  the  aggregate  to  One  Million 
Three  Hundred  Twenty-five  Thousand  Dollars  ($1,325,000.00)  and 
numbered  consecutively  from  Number  One  upward,  the  payment  of 
all  of  which  bonds  with  the  coupons  attached  thereto,  according  to  their 
tenor  and  effect,  is  equally  secured  without  preference,  priority  or 
distinction  as  to  lien  or  otherwise  of  one  bond  over  another,  by  a  certain 
trust  indenture  bearing  date  of  the  first  day  of  December,  1945,  executed 
and  delivered  by  said 

Trustee,  mortgaging  and  pledging  in  trust  the  Apartments  Dormitory 
of  said  University  (toward  the  construction  of  which  the  proceeds  of 
said  bonds  are  to  be  applied),  the  real  estate  upon  which  the  same  is 
situated,  and  the  equipment  and  fixtures  therein,  all  as  more  particularly 
described  in  said  indenture  of  trust,  and  the  net  income  from  said 
Apartments  Dormitory  (said  net  income  being  the  gross  income  from 
said    Apartments    Dormitory   less   the    reasonable    and    proper   cost   of 
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maintenance  and  operation,  including  necessary  replacements  and  repairs) 
derived  from  the  operation  and  use  of  said  buildings;  all  of  which  net 
income  so  derived  from  said  building  is,  by  said  trust  indenture, 
irrevocably  pledged  to  the  payment  of  principal  of  and  interest  on  this 
bond  and  all  other  bonds  of  said  issue,  and  which  net  income  is,  by  the 
further  terms  of  said  trust  indenture,  to  be  deposited  in  a  special  account 
designated  as  "Apartments  Dormitory  Fund,"  to  be  used  and  applied 
solely  in  payment  of  the  principal  of  and  interest  on  said  bonds,  to 
which  trust  indenture  reference  is  hereby  made  for  a  more  particular 
description  of  the  property  pledged  and  mortgaged,  the  nature  and 
extent  of  the  security  and  the  rights  of  the  bondholders  with  respect 
to  said  security. 

This  bond  and  the  issue  of  bonds  of  which  it  is  one,  are  issued  pursuant 
to  the  terms  and  provisions  of  Chapter  XXX,  Acts  1913,  of  the  General 
Assembly  of  the  State  of  Serenity.  Evergreen  University  shall  not  be 
obligated  to  pay  this  bond  or  the  other  bonds  of  said  issue  or  the  interest 
thereon,  except  from  the  property  and  income  mortgaged  and  pledged 
as  aforesaid,  and  no  recourse  shall  be  had  for  the  payment  of  the  principal 
or  interest  hereof  upon  the  State  of  Serenity  or  Evergreen  University, 
or  upon  or  against  the  funds  of  the  State  of  Serenity,  or  of  said  Evergreen 
University,  except  to  the  extent  and  in  the  manner  authorized  by  law 
and  herein,  and  in  said  trust  indenture  provided. 

This  bond  until  and  unless  registered  shall  pass  by  delivery,  but  may 
at  any  time  be  registered  in  books  to  be  kept  for  that  purpose  in  the 
office  of  the  Trustee  in  the  City  of  Needlesburg,  State  of  Serenity, 
and  if  so  registered  shall  then  be  transferable  only  upon  said  books  at 
the  office  of  said  Trustee,  by  the  owner  in  person  or  by  attorney,  unless 
the  last  preceding  transfer  shall  have  been  to  bearer ;  and  it  shall  continue 
to  be  subject  to  successive  registrations  and  transfers  to  bearer  at  the 
option  of  the  holder,  but  any  such  registration  shall  not  affect  the 
negotiability  of  the  annexed  coupons,  which  shall  continue  to  be 
transferable  by  delivery.  Each  registration  of  a  bond  shall  be  noted 
on  such  bond. 

This  bond  is  subject  to  the  condition  and  every  holder  hereof  by 
accepting  the  same  agrees  with  the  obligor  and  every  subsequent  holder 
hereof  that  the  delivery  of  such  bond  to  any  transferee,  if  not  registered, 
or  if  it  be  registered,  if  the  last  registered  transfer  be  to  bearer,  shall 
vest  title  in  such  bond  and  the  interest  represented  thereby  in  such 
transferee  to  the  same  extent  for  all  purposes  as  would  the  delivery 
under  like  circumstances  of  any  negotiable  instrument  payable  to  bearer. 
The  University  and  the  Trustee  may  deem  and  treat  the  bearer  of  this 
bond,  if  the  same  shall  not  at  the  time  be  registered  as  to  principal,  and 
the  bearer  of  any  coupon  as  the  absolute  owner  of  such  bond  or  coupon 
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for  the  purpose  of  receiving  payment  thereof  and  for  all  other  purposes 
whatsoever,  and  neither  the  University  nor  the  Trustee  shall  be  affected 
by  any  notice  to  the  contrary.  The  University  and  the  Trustee  may 
deem  and  treat  the  person  in  whose  name  this  bond  may  be  registered 
as  to  principal  as  the  absolute  owner  of  said  bond  for  the  purpose  of 
receiving  payment  of  or  on  account  of  the  principal  of  such  bond,  and 
for  all  other  purposes. 

This  bond  may,  at  the  option  of  the  obligor,  be  redeemed  before 
maturity,  at  any  interest  payment  date,  on  or  after  December  1,  1950, 
upon  notice  as  provided  in  said  indenture  of  trust,  upon  payment  of  the 
principal  thereof  and  accrued  interest  thereon  to  date  of  redemption, 
together  with  the  following  premiums,  to-wit : 

Two  per  cent  (2%)  if  redeemed  from  December  1,  1950,  to  June 
1,  1955,  both  inclusive; 

One  and  one-half  per  cent  (l^/2%)  if  redeemed  from  December  1, 
1955,  to  June  1,  1960,  both  inclusive; 

One  per  cent  (1%)  if  redeemed  from  December  1,  1960,  to  June 
1,  1965,  both  inclusive; 

One-half  per  cent   (%%)   if  redeemed  from  December   1,   1965, 
to  December  1,  1967,  both  inclusive; 

after  December  1,  1967,  at  par,  without  premium. 

This  bond  is  valid  only  when  it  shall  have  been  authenticated  by 
the  certificate  hereon  duly  signed  by  the  Trustee  under  the  indenture 
of  trust. 

IN  WITNESS  WHEREOF,  said  corporation,  Evergreen  Univer- 
sity, has  caused  this  bond  to  be  signed  by  its  president,  or  vice-president, 
and  its  corporate  seal  to  be  affixed  and  attested  by  its  secretary  or 
assistant  secretary,  and  has  caused  the  coupons  hereto  annexed  to  be 
authenticated  by  the  engraved  facsimile  of  the  signature  of  its  treasurer 
as  of  the  first  day  of  December,  1945. 

The  Trustees  of  Evergreen  University 
By 


President 
Attest: 

Secretary 
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(Form  of  Coupon) 

$8.75  On  the  1st  day  of ,  19 , 

Evergreen  University  will  pay  to  bearer  Eight  and  75/100  Dollars 
($8.75)  in  such  funds  as  are  on  said  date  legal  tender  for  debts  due 
the  United  States  of  America,  at  the  office  of  Final  National  Bank, 
in  the  City  of  Needlesburg,  State  of  Serenity,  being  six  months'  interest 
on   its   Evergreen   University   First   Mortgage  Apartments   Dormitory 

Bond  No.  ,  unless  said  bond  shall  have  been  redeemed 

before  that  time. 


December  1,   1945  Treasurer 


Registration 

This  bond  can  be  registered  at  the  banking  house  of  the  Trustee  only. 
No  writing  shall  be  placed  hereon  except  by  an  officer  of  said  Trustee. 

Date  of 

Registration  Registered  Owner  Registrar 


Trustee's  Certificate 

Final  National  Bank,  in  the  City  of  Needlesburg,  State  of  Serenity, 
hereby  certifies  that  this  bond  is  one  of  a  series  intended  to  be  secured 
by  the  within  mentioned  trust  indenture,  amounting  in  the  aggregate 
to  One  Million  Three  Hundred  Twenty-five  Thousand  Dollars 
($1,325,000.00). 

Final  National  Bank,  Trustee 


By- 


President 
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$1,000.00 

Evergreen  University 

First  Mortgage  Apartments  Dormitory  Bond 
(1^4%   Issue) 

Due  December  1,   19 


Interest  Payable 

June  1st  and  December   1st 

Payable  at  Final  National  Bank 

City  of  Needlesburg,  State  of  Serenity 

And  WHEREAS,  said  University  has  duly  approved  an  indenture 
in  substantially  the  form  hereof  and  has  authorized,  empowered  and 
directed  the  proper  officers  of  the  University  to  make,  execute  and 
negotiate  its  Evergreen  University  First  Mortgage  Apartments  Dormi- 
tory Bonds  (1^4%  Issue)  in  substantially  the  form  herein  set  forth, 
and  to  make,  execute  and  deliver  an  indenture  of  trust  securing  the 
same  in  substantially  the  form  hereof : 

NOW,  THEREFORE,  THIS  INDENTURE  WITNESSETH, 

That  in  order  to  secure  the  payment  of  the  principal  and  interest  of 
said  Evergreen  University  First  Mortgage  Apartments  Dormitory 
Bonds  (\}i%  Issue)  in  the  aggregate  sum  of  One  Million  Three 
Hundred  Twenty-five  Thousand  Dollars  ($1,325,000.00)  according 
to  the  tenor,  purport  and  effect  of  said  bonds  and  of  the  coupons 
attached  thereto,  and  for  the  faithful  performance  of  the  covenants 
herein  contained  and  in  pursuance  of  authority  of  every  kind  and 
character  which  the  University  has  or  may  have,  and  in  consideration 
of  the  sum  of  One  Dollar  ($1.00)  to  it  duly  paid  by  the  Trustee,  the 
receipt  whereof  is  hereby  acknowledged,  said  Evergreen  University, 
party  of  the  first  part,  has  mortgaged,  conveyed,  assigned,  pledged  and 
warranted,  and  by  these  presents  does  mortgage,  convey,  assign,  pledge 
and  warrant  unto  said  Final  National  Bank,  as  Trustee,  party  of  the 
second  part,  its  successors  and  assigns,  IN  TRUST  NEVERTHELESS 
and  for  the  uses  and  upon  the  terms  hereinafter  stated,  the  following 
described  real  estate  in  Crater  County,  State  of  Serenity,  to-wit: 
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A  part  of  the  East  Half  of  the  West  Half  of  the  Southwest 
Quarter  of  Section  eighteen  (18),  Township  twenty-three  (23) 
North,  Range  four  (4)  West, 

Starting  at  a  point  68.53  rods  South  of  the  Northeast  corner  of 
the  East  Half  of  the  West  Half  of  the  Southwest  Quarter  of 
Section  18,  Township  23  North,  Range  4  West,  and  on  the  East 
line  of  the  East  Half  of  the  West  Half  of  the  Southwest  Quarter 
of  Section  18,  Township  and  Range  aforesaid,  and  running  thence 
North  240  feet;  thence  West  350  feet;  thence  South  240  feet; 
thence  East  350  feet  to  the  place  of  beginning,  containing  1.928 
acres,  more  or  less. 

ALSO  starting  at  a  point  68.53  rods  South  of  the  Northeast 
corner  of  the  East  Half  of  the  West  Half  of  the  Southwest  Quarter 
of  Section  18,  Township  23  North,  Range  4  West  and  on  the  East 
line  of  the  West  Half  of  the  Southwest  Quarter  of  Section  18, 
Township  and  Range  aforesaid,  and  running  West  300  feet; 
thence  South  111  feet;  thence  West  150  feet;  thence  South  430 
feet;  thence  South  36°  52'  East  500  feet;  thence  East  150  feet; 
thence  North  941  feet  running  on  the  East  line  of  the  East  Half 
of  the  West  Half  of  the  Southwest  Quarter  of  Section  18, 
Township  and  Range  aforesaid  to  the  place  of  beginning,  contain- 
ing 7.959  acres,  more  or  less. 

Located  in  Needle  Township,  Crater  County,  State  of  Serenity. 

Together  with  full  rights  of  ingress  and  egress  to  and  from  said 
real  estate  over  the  regularly  established  walks  and  roadways  of  said 
University  and  all  other  appurtenances  thereto  appertaining,  and 

Together  with  all  improvements  now  or  hereafter  to  be  erected 
thereon,  including  specifically  said  Apartments  Dormitory  to  be  erected 
and  constructed  on  said  real  estate,  together  with  all  of  the  fixtures, 
equipment,  furniture  and  furnishings  thereof  belonging  to  said  Univer- 
sity, and  the  net  income  therefrom,  as  fully  and  completely  as  by  law 
the  same  may  be  pledged  or  mortgaged. 

The  lien  of  the  mortgage  and  pledge  created  by  this  indenture  of 
trust  is  and  shall  be  a  first  and  primary  lien  on  said  real  estate,  building, 
fixtures,  equipment  and  furnishings  and  the  net  income  therefrom  for 
the  equal  and  proportionate  benefit  and  security  of  all  the  holders  of 
the  bonds  issued  or  to  be  issued  under  and  secured  by  this  indenture, 
without  preference,  priority  or  distinction  as  to  lien  or  otherwise  of 
any  bond  over  any  other  bond  by  reason  of  priority  in  issue  or 
negotiation  thereof,  or  for  any  other  reason,  it  being  hereby  expressly 
declared  and  covenanted  with  each  holder  of  said  bonds  that  all  of 
said  bonds  which  are  executed,  authenticated  and  issued  hereunder  shall 
be  equally  secured  by  this  indenture  in  accordance  with  and  subject  to 
the  covenants,  uses  and  trusts  following,  to-wit : 
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Article  I 

Form,  Execution  and  Registration  of  Bond 

Section  1.  The  bonds  to  be  issued  pursuant  to  this  indenture  shall 
be  of  the  general  form  and  tenor  hereinbefore  set  forth  and  shall  have 
the  appropriate  coupons  attached.  The  total  or  aggregate  amount  of 
bonds  issued  under  and  pursuant  to  this  indenture  shall  not  exceed  the 
sum  of  One  Million  Three  Hundred  Twenty-five  Thousand  Dollars 
($1,325,000.00),  but  the  same  may  be  issued  in  one  amount  and  at 
one  time  or  in  several  amounts  and  from  time  to  time.  The  bonds  shall 
be  of  the  denomination  of  One  Thousand  Dollars  ($1,000.00), 
numbered  from  Number  One  upward,  and  said  bonds  shall  bear  interest 
at  the  rate  of  one  and  three-fourths  per  centum  (1^4%)  payable 
semi-annually  on  the  1st  days  of  June  and  December  in  each  year, 
beginning  June  1,  1946,  on  presentation  and  surrender  of  the  proper 
coupons  thereto  annexed  as  they  severally  mature,  each  of  which  coupons 
shall  be  for  six  months'  interest  on  the  bond  to  which  the  same  is 
attached,  and  said  bonds  shall  mature  as  follows: 

On  December  1st  in  each  of  the  following  years: 


Year 

Amount 

Year 

Amount 

1948 

$35,000 

1960 

$50,000 

1949 

35,000 

1961 

50,000 

1950 

35,000 

1962 

50,000 

1951 

45,000 

1963 

50,000 

1952 

45,000 

1964 

50,000 

1953 

45,000 

1965 

50,000 

1954 

45,000 

1966 

50,000 

1955 

45,000 

1967 

50,000 

1956 

45,000 

1968 

50,000 

1957 

50,000 

1969 

75,000 

1958 

50,000 

1970 

75,000 

1959 

50,000 

1971 

200,000 

Said  bonds  shall  be  executed  on  behalf  of  the  University  by  its 
President,  or  by  its  Vice-President,  and  its  corporate  seal  shall  be  thereto 
affixed  and  attested  by  its  Secretary  or  an  Assistant  Secretary.  Coupons 
shall  be  authenticated  by  the  facsimile  signature  of  the  present  or  any 
future  Treasurer  of  the  University,  and  each  bond  shall  be  authenticated 
by  a  certificate  of  the  Trustee,  also  of  the  tenor  and  form  hereinbefore 
set  forth,  which  certificate  shall  be  conclusive  evidence  of  the  validity 
of  the  issue  of  said  bond  or  bonds  under  this  indenture. 
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Bonds  executed  by  the  officers  of  the  University  at  the  time  of  such 
execution  duly  authorized  to  execute  the  same,  may  be  authenticated, 
delivered  and  issued,  notwithstanding  such  officers  at  the  time  of  such 
authentication,  delivery  or  issue  may  have  ceased  to  be  officers  of  the 
University. 

Section  2.  Every  holder  of  a  bond  or  bonds  issued  hereunder,  by 
accepting  the  same,  agrees  with  the  obligor  and  every  subsequent  holder 
thereof  that  (a)  the  delivery  of  such  bond  to  any  transferee  if  not 
registered,  or,  if  it  be  registered  if  the  last  registered  transfer  be  to 
bearer,  shall  vest  title  in  such  bond  and  the  interest  represented  thereby 
in  such  transferee  to  the  same  extent  for  all  purposes  as  would  the 
delivery  under  like  circumstances  of  any  negotiable  instrument  payable 
to  bearer.  The  University  and  the  Trustee  may  deem  and  treat  the 
bearer  of  any  bond  hereby  secured,  which  bond  shall  not  at  the  time  be 
registered  as  to  principal,  and  the  bearer  of  any  coupon  as  the  absolute 
owner  of  such  bond  or  coupon  for  the  purpose  of  receiving  payment 
thereof,  and  for  all  other  purposes  whatsoever,  and  neither  the  University 
nor  the  Trustee  shall  be  affected  by  any  notice  to  the  contrary.  The 
University  and  the  Trustee  may  deem  and  treat  the  person  in  whose 
name  any  bond  issued  hereunder  may  be  registered  as  to  principal  as 
hereinafter  provided,  as  the  absolute  owner  of  said  bond  for  the  purpose 
of  receiving  payment  of  or  on  account  of  the  principal  of  such  bond, 
and  for  all  other  purposes. 

Section  3.  The  Trustee  will  keep  at  its  office  in  the  City  of  Needles- 
burg  a  sufficient  register  or  registers  of  bonds  issued  hereunder,  which 
shall  at  all  reasonable  times  be  open  for  inspection  by  the  University 
or  any  holder  of  bonds  issued  hereunder,  and  upon  presentation  for  such 
purpose  the  Trustee  will  register  or  cause  to  be  registered  therein  as  to 
principal,  under  such  reasonable  regulations  as  it  may  prescribe,  including 
a  reasonable  charge  therefor,  any  bond  or  bonds  issued  under  the 
provisions  hereof.  Such  registration  shall  be  noted  on  each  bond  so 
registered.  Registrations  of  the  principal  of  any  bond  or  bonds  shall 
not,  however,  affect  the  rights  of  the  holders  of  the  coupons  nor  the 
negotiability  of  such  coupons. 

The  registered  holder  of  any  such  registered  bond  shall  have  the  right 
to  cause  the  same  to  be  registered  as  payable  to  bearer,  in  which  case 
said  bond  shall  pass  and  be  transferable  by  delivery  with  the  same  effect 
as  though  never  registered,  and  thereafter  the  principal  of  such  bond 
shall  be  payable  to  bearer,  unless  and  until  the  principal  shall  again  be 
registered. 
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Successive  registrations  and  transfers  may  be  made  from  time  to  time 
with  the  same  effect  as  the  first  registration  and/or  transfer  thereof, 
and  each  registration  shall  be  noted  on  the  bond. 

Section  4.  In  case  any  bond  with  the  coupons  thereto  appertaining, 
issued  under  this  indenture,  shall  be  mutilated,  lost  or  destroyed,  the 
Trustee  upon  demand  of  the  University  shall  authenticate  and  deliver 
a  new  bond  of  like  tenor  and  effect,  bearing  the  same  serial  number, 
in  exchange  and  substitution  for  and  upon  cancellation  of  the  mutilated 
bond  and  its  coupon,  or  in  lieu  of  and  in  substitution  for  said  lost  bond 
and  its  coupons.  The  applicant  for  such  new  bond  shall  furnish  to  the 
University  and  to  the  Trustee  evidence  satisfactory  to  each  of  them 
of  the  mutilation,  destruction  or  loss  of  such  bond  and  coupons,  and  shall 
also  furnish  indemnity  satisfactory  to  each  of  them  in  their  discretion. 

Article  II 
Authentication  and  Delivery  of  Bonds 

Section  1.  Bonds  authorized  to  be  issued  hereunder  may  be  executed 
by  the  University,  authenticated  by  the  Trustee,  all  as  hereinbefore 
provided,  and  delivered  forthwith  upon  the  execution  and  delivery  of 
this  indenture,  or  as  soon  thereafter  as  may  be,  and  without  any  further 
action  upon  the  part  of  the  University,  for  the  full  principal  amount 
of  One  Million  Three  Hundred  Twenty-five  Thousand  Dollars 
($1,325,000.00). 

Article  III 
Particular  Covenants 

Section  1.  The  University  covenants  to  the  fullest  extent  that  it 
may  legally  covenant  ( 1 )  that  it  will  pay  the  principal  and  interest  of 
all  bonds  issued  under  this  indenture  according  to  the  terms  thereof; 
(2)  that  it  will  maintain  or  cause  to  be  maintained  the  properties 
conveyed  in  this  indenture  in  good  condition  and  repair  and  operate  the 
same  according  to  law;  (3)  that  it  will  pay  or  cause  to  be  paid  all  taxes 
and  assessments,  federal,  state  or  municipal,  if  any,  levied  or  assessed 
against  it  upon  the  property  and  income  hereby  pledged  and  mortgaged, 
or  which  is  or  may  become  a  lien  thereon,  and  will  not  voluntarily 
create  or  suffer  to  be  created  any  debt,  lien  or  charge  which  would  be 
prior  to  the  lien  of  this  indenture  upon  the  property  covered  hereby 
or  any  part  thereof  or  upon  the  income  therefrom,  but  will  promptly 
pay  and  discharge  every  obligation  for  which  any  such  lien  prior  to  the 
lien  of  this  indenture  may  exist  or  could  be  created,  provided,  however, 
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that  nothing  herein  contained  shall  obligate  the  University  to  pay  and 
discharge  any  obligations  even  though  secured  by  lien  before  said 
obligations  shall  become  due  and  payable,  and  provided  further  that  the 
University  shall  not  be  deemed  or  held  to  be  in  default  in  respect  to  its 
duty  to  pay  such  obligations  so  long  as  the  University  in  good  faith 
and  by  proper  legal  proceedings  shall  contest  the  validity  thereof; 
(4)  that  it  will  dispose  of  such  bonds  only  in  the  manner  provided  in 
this  indenture,  and  apply  the  proceeds  only  for  the  purposes  of  this 
indenture  prescribed;  (5)  that  it  will  keep  the  property  hereby  mort- 
gaged and  liable  to  be  injured  or  destroyed  by  fire,  lightning  or  tornado, 
insured  against  such  loss  or  damage  in  an  amount  at  least  equal  to  the 
total  amount  of  bonds  outstanding,  and  in  case  of  destruction  or  damage 
by  fire,  lightning  or  tornado  all  insurance  money  derived  from  such 
insurance  shall  be  by  it  promptly  applied  to  replace,  restore  or  repair 
such  property  as  may  have  been  injured  or  destroyed,  or  to  the  improve- 
ment of  the  property  hereby  mortgaged,  and  such  replaced,  restored  or 
improved  property  shall  immediately  become  subject  to  the  lien  of  this 
mortgage;  (6)  that  it  will  at  all  times  upon  request  in  writing  execute 
and  deliver  to  the  Trustee  such  further  reasonable  and  necessary 
conveyances,  assignments  or  pledges  of  the  property  intended  to  be 
pledged  and  mortgaged  by  this  indenture,  whether  now  owned  or 
hereafter  to  be  acquired,  as  may  be  required  for  more  fully  assuring 
to  the  Trustee  said  mortgaged  property  and  for  carrying  into  effect 
the  objects  and  purposes  of  this  indenture;  (7)  that  it  will  not  avail 
itself  of  any  injunction  or  stay  of  proceedings  or  plead,  or  in  any  way 
take  advantage  of  any  extension  law,  stay  law,  valuation  law,  redemption 
or  appraisement  law,  whether  now  in  force  or  which  may  hereafter 
be  in  force,  which  in  any  way  may  alter,  impair  or  impede  the  rights  or 
remedies  of  the  holders  of  the  bonds  issued  hereunder  or  of  the  Trustee, 
or  which  shall  affect  or  change  the  time,  place,  means  or  mode  of 
perfecting  or  enforcing  such  rights  or  remedies;  (8)  that  it  will  pay 
and  cancel  the  coupons  attached  to  the  bonds  hereby  secured  as  they 
severally  mature. 

In  case  of  neglect  or  refusal  of  the  University  to  insure  said  mortgaged 
property  against  damage  by  fire,  lightning,  or  tornado,  or  to  pay  any 
taxes  and  assessments  or  other  liens  which  may  hereafter  attach  to  the 
property  hereby  mortgaged,  said  Trustee  may  procure  such  insurance 
and  pay  such  taxes  or  assessments  or  other  liens,  and  all  monies  so  paid 
with  interest  thereon  at  the  rate  of  six  per  centum  (6%)  per  annum 
shall  be  repaid  by  the  University  upon  demand,  and  if  not  so  paid  shall 
become  so  much  additional  indebtedness  secured  by  this  indenture  and 
to  be  paid  out  of  the  proceeds  of  sale  of  the  property  if  not  otherwise 
paid  by  the  University. 
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Section  2.  The  University  further  covenants  to  the  fullest  extent 
that  it  may  legally  covenant  ( 1 )  that  it  will  erect,  construct,  equip  and 
furnish  an  Apartments  Dormitory  on  the  real  estate  hereinbefore 
described,  at  or  in  connection  with  Evergreen  University,  for  a  total 
cost  of  not  less  than  $1,325,000.00  and  in  substantial  accordance  with 
plans  and  specifications  heretofore  adopted  by  the  University  for  the 
construction  of  said  building;  (2)  that  it  will  fix,  maintain  and  collect 
an  aggregate  of  rates,  rentals  and  charges  for  the  facilities  and  services 
offered  by  said  Apartments  Dormitory,  including  a  reasonable  charge 
for  any  of  the  facilities  or  services  utilized  by  the  University  itself, 
which  will  provide  sufficient  revenue  at  all  times  to  pay  the  reasonable 
and  proper  costs  of  maintenance  and  operation  of  said  Apartments 
Dormitory,  including  necessary  replacements  and  repairs  and  payment 
of  principal  and  interest  on  said  bonds  in  accordance  with  the  terms 
thereof,  and  will  create  and  maintain  as  a  separate  fund  and  account 
an  interest  and  bond  retirement  account  for  the  payment  of  this  issue 
of  bonds,  into  which  account  shall  be  paid  all  remaining  net  income 
derived  from  the  operation  of  said  Apartments  Dormitory,  not  reasonably 
required  for  immediate  repairs  and  replacements.  Said  account  shall 
be  designated  as  the  "Evergreen  University  Apartments  Dormitory 
Fund"  and,  as  long  as  any  bonds  hereby  secured  are  outstanding,  shall 
be  used  and  applied  solely  in  satisfaction  of  payments  on  the  principal 
and  interest  of  said  bonds,  according  to  the  terms  thereof  and  the  terms 
of  this  indenture;  that  it  will  pay  any  and  all  accrued  interest,  which 
it  may  receive  from  the  sale  of  the  bonds  at  the  time  of  payment  therefor 
into  said  "Evergreen  University  Apartments  Dormitory  Fund"  to  be 
used  as  a  part  thereof;  (4)  that  it  will  promulgate  such  reasonable  and 
proper  rules  and  regulations  as  may  be  necessary  to  assure  the  maximum 
use  of  the  facilities  of  said  dormitory  at  all  times;  (5)  that  it  will 
collect,  receive,  hold,  disburse  and  account  for  the  entire  gross  income 
from  said  buildings  as  a  separate  fund  and  will  prepare  or  cause  to 
be  prepared,  and  file  with  the  Trustee,  on  or  before  September  1st, 
1946,  and  annually  thereafter,  as  long  as  any  of  the  bonds  hereby  secured 
are  outstanding,  a  complete  financial  statement,  including  an  operating 
and  income  statement  of  said  Apartments  Dormitory  for  the  preceding 
fiscal  year,  certified  by  the  comptroller  or  other  proper  officer  of  the  Uni- 
versity, which  statement  may  be  inspected  at  all  reasonable  times  by  any 
holder  of  bonds  hereby  secured. 

Section  3.  For  the  purposes  of  this  indenture  and  the  bonds  hereby 
secured  the  term  "net  income"  of  said  dormitory  as  hereby  pledged  as  a 
part  of  the  security  for  the  payment  of  said  bonds  and  the  interest  thereon 
shall,  to  the  fullest  extent  permitted  by  law,  mean  the  gross  income 
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(including  therein,  among  other  things,  the  entire  amount  of  rentals 
and  revenue  which  the  University  may  receive  from  said  buildings  or 
any  part  thereof)  less  the  reasonable  and  proper  cost  of  maintenance 
and  operation  of  said  buildings,  including  necessary  or  reasonable  re- 
placements or  repairs. 

Section  4.  The  principal  and  interest  of  said  bonds  and  any  sums 
payable  by  the  University  under  the  covenants  of  this  indenture  shall 
be  payable  with  attorneys  fees. 

Section  5.  Nothing  in  this  article  or  indenture,  express  or  implied, 
is  intended  or  shall  be  construed  to  create  any  trust  or  give  to  any  per- 
son or  corporation  other  than  the  parties  hereto  and  the  holders  of  said 
first  mortgage  bonds  any  legal  or  equitable  right,  remedy  or  claim,  under 
or  in  respect  to  this  indenture  or  any  covenant,  condition  or  provisions 
herein  contained ;  all  the  covenants,  conditions  and  provisions  of  this 
indenture  being  and  intended  to  be  for  the  sole  and  exclusive  benefit 
of  the  parties  hereto  and  of  the  holders  of  the  bonds  hereby  secured. 


Article  IV 
Redemption 

Section  1.  The  bonds  hereby  secured  or  any  of  them  may  be  redeemed 
at  the  option  of  the  University  before  maturity  and  on  any  interest  pay- 
ment date  on  or  after  December  1,  1950,  upon  payment  of  the  principal 
thereof  and  accrued  interest  thereon  to  date  of  redemption,  together 
with  the  following  premiums,  to-wit: 

2%  if  redeemed  from  December  1,  1950,  to  June  1,  1955,  both 
inclusive; 

1/^2%  if  redeemed  from  December  1,  1955,  to  June  1,  1960,  both 
inclusive ; 

1%  if  redeemed  from  December  1,  1960,  to  June  1,  1965,  both 
inclusive; 

3^2%  if  redeemed  from  December  1,  1965,  to  December  1,  1967, 
both  inclusive; 

After  December  1,  1967,  at  par,  without  premium. 

In  the  event  that  the  University  desires  to  redeem  said  bonds  or 
any  of  them  it  shall  deposit  with  said  Trustee  sufficient  funds  as  are,  on 
the  date  of  redemption  legal  tender  for  debts  due  the  United  States  of 
America,  at  least  thirty  days  before  the  date  of  redemption,  at  the  same 
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time  giving  written  notice  to  said  Trustee  of  the  intention  of  the  Uni- 
versity to  redeem  and  the  amount  of  bonds  intended  to  be  redeemed  by 
it.  In  case  less  than  all  of  the  bonds  then  outstanding  are  to  be  redeemed, 
the  bonds  shall  be  called  for  redemption  in  the  inverse  order  of  their 
maturities,  that  is  to  say,  bonds  of  the  longest  maturities  then  outstand- 
ing shall  be  first  called  for  redemption,  and,  as  between  bonds  of  the 
same  maturity,  if  the  funds  provided  for  redemption  be  not  sufficient  to 
redeem  all  bonds  of  such  maturity,  the  Trustee  shall  determine  by  lot 
the  serial  numbers  of  such  bonds  to  be  redeemed.  Upon  receipt  of 
sufficient  funds  for  redemption  of  any  or  all  of  said  bonds  and  of  written 
notice  from  the  University  of  the  intention  to  redeem,  as  herein  pro- 
vided, together  with  sufficient  funds  or  indemnity,  satisfactory  to  the 
Trustee,  for  the  payment  of  costs  and  expenses  thereof,  said  Trustee 
shall  call  for  redemption  the  bonds  so  to  be  redeemed  by  publication  of 
notice  once  each  week  for  three  consecutive  weeks  in  a  newspaper  of 
general  circulation,  published  in  the  City  of  Needlesburg,  State  of 
Serenity,  (the  first  of  which  publications  shall  be  at  least  thirty  (30) 
days  before  the  date  fixed  for  redemption),  which  notice  shall  specify 
by  maturities  or  serial  numbers  the  bonds  called  for  redemption,  if  less 
than  all  the  bonds  then  outstanding  are  to  be  redeemed.  In  case  of  such 
call  and  after  the  time  so  fixed  for  redemption,  interest  on  the  bonds 
called  for  redemption  shall  cease,  unless  payment  thereof  shall  be  refused 
upon  presentation  pursuant  to  such  call.  All  bonds  redeemed  and  paid 
as  herein  provided  shall  be  cancelled  by  the  Trustee  and  no  bonds  shall 
be  issued  in  substitution  therefor. 


Article  V 
Remedies  of  the  Trustee  and  Bondholders 

Section  1.  If  the  University  shall  fail  to  pay  the  principal  or  any 
part  thereof,  or  the  interest  or  any  part  thereof,  of  any  of  the  first  mort- 
gage bonds  secured  by  this  indenture,  when  the  same  shall  become  due 
and  payable,  according  to  the  tenor  and  effect  thereof,  and  if  such  default 
is  a  default  in  the  payment  of  interest  and  shall  continue  for  six  (6) 
months,  or  if  the  University  shall  fail  to  perform  any  other  covenants 
or  obligation  in  this  indenture  by  it  to  be  performed,  and  if  such  last 
named  default  shall  continue  for  six  (6)  months  after  notice  thereof 
given  in  writing  to  the  University  by  the  Trustee  or  by  the  holders 
of  twenty-five  per  cent  (25%)  in  principal  amount  of  the  aggregate  of 
the  bonds  hereby  secured  then  outstanding,  then  and  in  any  such  case: 

(1)  The  Trustee  in  its  discretion  may  and  upon  request  in  writing 
of  the  holders  of  a  majority  in  principal  amount  of  said  bonds  then 
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outstanding  shall  enter  upon  said  Apartments  Dormitory  and  the  real 
estate  hereinbefore  described,  and  use,  operate  and  enjoy  the  same,  mak- 
ing from  time  to  time  all  needful  repairs,  additions  and  alterations,  and 
after  deducting  all  operating  expenses,  including  taxes  and  its  own 
reasonable  charges  and  compensation,  together  with  the  cost  of  such 
repairs,  additions  and  alterations,  apply  the  net  income  after  payment 
of  all  prior  charges  to  the  payment  pro  rata  of  the  interest  due  and 
unpaid  upon  the  bonds  hereby  secured  in  the  order  in  which  said  interest 
is  payable,  and  to  the  principal  when  due,  either  by  the  terms  of  said 
bonds  or  under  the  provisions  of  this  indenture,  and  may  retain  and 
continue  such  possession  and  use  until  the  whole  of  the  interest  and 
principal  of  all  of  said  bonds  shall  be  paid. 

(2)  The  Trustee  may  in  its  discretion  and,  on  the  written  request 
of  the  holders  of  a  majority  in  principal  amount  of  the  bonds  hereby 
secured  then  outstanding,  shall  institute  and  carry  on  appropriate  legal 
proceedings  for  the  enforcement  and  foreclosure  of  this  indenture  by 
sale  of  the  pledged  security,  or  otherwise,  under  decree  or  judgment 
of  the  court.  In  case  of  such  sale,  whether  made  under  the  power  of 
sale  hereby  granted  or  pursuant  to  judicial  proceedings,  the  whole  of  the 
principal  sum  of  the  bonds  hereby  secured,  if  not  previously  due,  shall 
at  once  become  due  and  payable,  anything  in  said  bonds  or  in  this 
indenture  to  the  contrary  notwithstanding. 

At  any  sale  or  sales  of  the  property  hereby  mortgaged  and  pledged, 
or  any  part  thereof,  whether  made  by  virtue  of  any  power  herein 
granted  or  by  judicial  authority,  the  Trustee  may  and,  upon  written 
request  from  the  holders  of  a  majority  in  principal  amount  of  the  bonds 
hereby  secured  and  then  outstanding,  shall  bid  for  the  purchase  of  or 
cause  to  be  bid  for  the  purchase  of  the  same  for  and  in  behalf  of  all 
the  holders  of  the  bonds  hereby  secured  and  then  outstanding,  in  the  pro- 
portion of  the  respective  interests  of  such  bondholders,  at  a  price  not 
exceeding  the  whole  amount  then  secured  hereby  and  the  expenses  of 
such  sale  or  sales.  Upon  any  such  sale,  as  above  mentioned,  the  purchaser 
or  purchasers  shall  be  entitled  to  turn  in,  use  and  apply  in  making  pay- 
ment of  the  purchase  money  bid  upon  such  sale,  the  bonds  or  coupons 
secured  hereby  and  then  outstanding,  reckoning  such  bonds  or  coupons 
for  such  purpose  at  a  sum  not  exceeding  that  which  shall  be  payable  out 
of  the  net  proceeds  of  such  sale  to  the  holder  or  holders  of  such  bonds 
or  coupons  for  his  or  their  just  share  of  the  net  proceeds  of  sale  upon  due 
apportionment  and  accounting  for  such  net  proceeds. 

And  it  is  hereby  declared  and  made  a  condition  of  this  trust  that  all 
persons  who  shall  claim  any  interest,  benefit  or  advantage  by  virtue  of 
this  instrument  shall  take  the  same  subject  to  all  the  terms  herein  con- 
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tained  and  subject  to  all  the  rights  and  powers  conferred  by  this  in- 
strument on  the  Trustee  and  on  the  holders  of  a  majority  of  the  bonds 
hereby  secured. 

Section  2.  In  case  of  default  in  the  payment  of  interest  on  any  of 
said  bonds,  continuing  for  six  months  after  demand,  the  Trustee  may 
in  its  discretion  and  at  the  request  of  the  holders  of  a  majority  in  prin- 
cipal amount  of  the  bonds  hereby  secured  then  outstanding,  shall  declare 
the  principal  of  all  of  said  bonds  to  be  at  once  due  and  payable ;  and,  on 
written  notice  of  such  declaration  being  mailed  to  the  University 
within  ten  (10)  days  thereafter,  the  said  principal  shall  be  held  and 
deemed  to  be  due  and  payable  as  of  the  date  of  said  declaration;  pro- 
vided, however,  that  at  the  request  in  writing  of  the  holders  of  a 
majority  in  principal  amount  of  said  bonds  then  outstanding,  the  Trustee 
may  thereafter  at  any  time  prior  to  a  sale  of  the  pledged  security,  vacate 
and  set  aside  said  declaration,  whereupon  said  principal  shall  become 
due  and  payable  according  to  the  tenor  of  said  bonds  and  as  if  said 
original  declaration  had  never  been  made. 

Section  3.  If,  after  any  default  as  aforesaid,  and  the  institution  of 
foreclosure  or  other  like  proceedings,  the  University  shall  make  all  pay- 
ments and  do  all  other  acts  and  things  necessary  to  cure  such  default, 
and  shall  pay  all  expenses  of  the  Trustee  incurred  in  respect  thereof,  and 
shall  make  the  security  of  the  bondholders  as  beneficial  and  effectual  as 
if  such  default  had  not  taken  place,  the  Trustee  may,  and  upon  request 
in  writing  of  a  majority  in  principal  amount  of  the  bonds  then  out- 
standing, shall  discontinue  such  foreclosure  or  other  proceedings  and 
shall  restore  possession  of  the  property  to  the  University,  or  its  assigns, 
provided,  however,  that  the  rights  of  the  Trustee  or  of  the  bondholders 
as  respects  any  subsequent  or  future  default  shall  be  thereby  in  nowise 
prejudiced  or  affected. 

Section  4.  The  rights  of  entry  and  sale  and  other  rights  herein 
granted,  shall  be  deemed  to  be  cumulative  remedies  and  shall  not  deprive 
the  Trustee  or  bondholders  acting  through  the  Trustee,  of  any  legal 
or  equitable  remedy  appropriate  to  enforce  the  provisions  of  this  inden- 
ture, provided  that  all  such  proceedings  shall  be  taken  by  the  Trustee, 
its  successors  in  trust,  and  not  by  bondholders  either  individually  or  col- 
lectively, except  as  hereinafter  provided. 

Section  5.  No  holder  of  any  bond  or  coupon  secured  by  this  inden- 
ture shall  have  any  right  to  institute  any  suit,  action  or  proceeding  at 
law  or  in  equity  for  the  foreclosure  of  this  indenture,  or  for  the  execution 
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of  any  trust  thereof,  or  for  the  appointment  of  a  receiver,  or  for  any 
other  remedy  hereunder,  unless  (a)  such  holder  shall  have  previously 
given  to  the  Trustee  written  notice  of  such  default  and  of  the  con- 
tinuance thereof,  as  hereinbefore  provided;  nor  unless,  also,  (b)  the 
holders  of  a  majority  in  principal  amount  of  said  bonds  then  outstand- 
ing shall  have  made  written  request  upon  the  Trustee  and  shall  have 
afforded  to  it  reasonable  opportunity,  either  to  proceed  to  exercise  the 
powers  hereinbefore  granted,  or  to  institute  such  action,  suit  or  proceed- 
ing in  its  own  name;  nor  unless  also,  (c)  they  shall  have  offered  to  the 
Trustee  adequate  security  and  indemnity  against  the  costs,  expenses 
and  liabilities  to  be  incurred  therein  or  thereby,  and  the  Trustee  shall 
have  refused  or  neglected  to  comply  with  such  request  within  a  reasonable 
time  thereafter;  and  such  notification,  request  and  offer  of  indemnity 
are  hereby  declared  in  every  such  case,  at  the  option  of  the  Trustee,  to 
be  conditions  precedent  to  the  execution  of  the  powers  and  trusts  of  this 
indenture  and  to  any  action  or  cause  of  action,  for  foreclosure  or  for 
the  appointment  of  a  receiver,  or  for  any  other  remedy  hereunder;  it 
being  understood  and  intended  that  no  one  or  more  holders  of  said 
bonds  and  coupons  shall  have  any  right  in  any  manner  whatever  to 
affect,  disturb  or  prejudice  the  lien  of  this  indenture  by  his  or  their 
action,  or  to  enforce  any  right  hereunder  or  thereunder,  except  in  the 
manner  herein  provided,  and  that  all  proceedings  at  law  or  equity  shall 
be  instituted,  had  and  maintained  in  the  manner  herein  provided,  and 
for  the  equal  benefit  of  all  holders  of  such  outstanding  bonds  and  coupons. 

Section  6.  Upon  the  filing  of  a  bill  in  equity  or  commencement  of 
other  judicial  proceedings  to  enforce  the  rights  of  the  Trustee  and 
bondholders  hereunder,  the  Trustee  shall  be  entitled  to  the  appointment 
of  a  receiver  or  receivers  of  the  possession  of  said  Apartments  Dormitory 
and  of  the  earnings,  income,  rents,  issues  and  profits  thereof  pending 
such  proceedings,  with  such  power  as  the  court  making  such  appoint- 
ment shall  confer. 

Article  VI 
Release  of  Mortgage 

Section  1.  The  Trustee  may,  and  upon  request  of  the  University 
shall  cancel  and  discharge  the  lien  of  this  indenture  and  execute  and 
deliver  to  the  University  such  satisfactions  and  releases  as  shall  be 
requisite  to  discharge  the  lien  hereof,  and  said  Trustee  shall  discharge 
said  lien  of  record  and  shall  reassign  and  release  to  the  University  the 
interest,  estate  and  title  hereby  pledged,  whenever  (a)  the  principal  and 
interest  on   all   the  bonds   issued   hereunder  shall   have   been   paid,   or 
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(b)  the  University  shall  have  provided  for  the  payment  of  such  of  said 
bonds  as  are  outstanding  by  cash  deposited  with  the  Trustee  in  a  sum 
sufficient  for  the  payment  of  the  principal  thereof,  and  in  addition 
thereto  interest  to  the  maturity  of  such  of  said  bonds  as  have  not  been 
called  for  redemption,  if  any,  and  as  to  such  of  said  bonds  as  have  been 
called  for  redemption,  if  any,  interest  to  the  redemption  date,  and  in 
addition  the  premium  on  said  bonds  called  for  redemption,  if  any, 
and  there  shall  have  been  paid  all  other  sums  then  accrued 
and  provided  hereby  to  be  paid  by  the  University. 

Cash  deposited  for  the  payment  or  redemption  of  any  bonds  and 
interest  obligations  under  the  provisions  of  this  section  shall  be  held  by 
the  Trustee  as  a  special  trust  fund  for  the  account  of  the  holder  or 
holders  of  such  bonds  and  interest  obligations,  and  shall  be  applied  by 
the  Trustee  to  the  payment  or  redemption  of  such  bonds  and  interest 
obligations,  on  the  presentation  and  surrender  thereof.  Such  deposit  of 
cash  shall  discharge  the  liability  of  the  University  on  the  bonds  and 
interest  obligations,  to  pay  which  such  deposit  shall  be  made,  and  there- 
after such  bonds  and  interest  obligations  shall  not  be  entitled  to  any 
benefit  of  or  under  this  indenture. 

Section  2.  In  every  case  of  payment  of  the  bonds  issued  hereunder 
and  the  interest  coupons  thereto  appertaining,  said  bonds  and  coupons 
so  paid  shall  be  by  the  Trustee  cancelled  and  surrendered  to  or  on  the 
order  of  the  Treasurer  of  the  University. 


Article  VII 
Possession  Until  Default 

Section  1.  So  long  as  no  default  shall  be  made  in  the  payment  of 
the  principal  or  interest,  or  any  part  thereof,  payable  upon  the  bonds 
hereby  secured  as  the  same  shall  respectively  become  due  and  payable, 
or  in  the  performance  of  the  covenants  herein  contained  to  be  performed 
by  said  University,  the  University  shall  be  suffered  and  permitted  by 
the  Trustee  to  remain  in  full  possession,  enjoyment  and  control  of  all 
the  privileges  and  property  herein  described  and  the  rents,  issues,  income, 
earnings  and  profits  thereof,  and  shall  be  permitted  to  manage  the  same, 
and  to  receive,  receipt  for,  take,  use,  enjoy  and  dispose  of  the  rents, 
earnings,  profits,  revenues  and  income  thereof. 

The  University  covenants  that  in  the  event  of  a  foreclosure  and  sale 
of  the  real  property  herein  described,  the  University  will  continue  to 
supply  heat,  water  and  electricity  to  the  Apartments  Dormitory  at  a 
reasonable  cost. 
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Article  VIII 
Bondholders'  Acts 

Section  1.  Any  demand,  request,  notice,  direction,  waiver  or  other 
instrument,  required  by  this  indenture  to  be  signed  and  executed  by 
bondholders,  may  be  in  any  number  of  concurrent  writings  of  similar 
tenor  and  may  be  signed  or  executed  by  such  bondholders  in  person  or 
by  agent  appointed  in  writing.  Proof  of  the  execution  of  such  demand, 
request,  notice,  direction,  waiver,  or  other  instrument,  or  of  the  written 
appointment  of  any  such  agent,  and  of  the  ownership  by  any  person 
of  bonds  transferable  by  delivery,  or  interest  coupons,  shall  be  sufficient 
for  any  purpose  of  this  indenture,  and  shall  be  conclusive  in  favor  of 
the  Trustee  or  of  the  University  with  regard  to  action  taken  by  them, 
or  either  of  them,  under  such  instrument,  if  (a)  the  fact  and  date  of  the 
execution  by  any  person  of  any  such  writing  be  proved  by  the  certificate 
of  any  officer  in  any  jurisdiction,  who,  by  the  laws  thereof,  has  power 
to  take  acknowledgments  or  proof  of  deeds  to  be  recorded  within  such 
jurisdiction,  that  the  person  signing  said  writing  did  acknowledge  before 
him  the  execution  thereof,  or  by  affidavit  of  a  witness  to  such  execu- 
tion; and  (b)  the  fact  of  the  holding  of  any  bondholder  of  bonds  and 
coupons  transferable  by  delivery  and  the  amounts  and  serial  numbers 
of  such  bonds,  and  the  date  of  his  holding  the  same,  be  proved  by  a 
certificate  executed  by  any  trust  company,  bank,  bankers,  or  other  de- 
positary, wherever  situated,  if  such  certificate  shall  be  deemed  by  the 
Trustee  to  be  satisfactory,  showing  that  at  the  time  mentioned  therein 
such  person  had  on  deposit  with  such  trust  company,  bank,  bankers,  or 
other  depositary,  the  bonds  and  coupons  described  in  such  certificate.  Such 
ownership  shall  be  presumed  to  continue  until  written  notice  to  the  con- 
trary is  served  on  the  Trustee.  The  ownership  of  registered  bonds  shall 
be  proved  by  the  registers  of  such  bonds. 

Article  IX 
The  Trustee 

Section  1.  It  is  hereby  covenanted,  stipulated  and  agreed  by  and 
between  the  parties  hereto  and  the  trusts  created  by  this  instrument 
are  accepted  by  the  Trustee  hereunder  upon  these  express  conditions, 
that  the  said  Trustee,  its  successor  or  successors,  shall  not  be  in  any 
way  or  manner  liable  or  responsible  for  or  by  reason  of  permitting  or 
suffering  the  University  to  use  and  enjoy,  retain  or  be  in  possession  of 
all  or  any  part  of  the  rights  and  property,  estates  and  premises  hereby 
mortgaged  and  pledged,  or  mentioned,  agreed  and  intended  so  to  be; 
nor  for  any  loss,  injury,  deterioration,  destruction  or  damage  which  may 
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be  done,  suffered,  happen  or  occur  to  said  rights  and  property,  estates 
and  premises  by  the  University,  its  agents,  servants,  employes,  or  any 
other  person  or  persons  whomsoever  through  fire  or  any  other  cause 
whatsoever;  nor  to  effect  insurance  upon  said  premises,  or  any  part 
thereof,  nor  to  see  that  the  same  or  any  part  thereof  is  kept  insured  by 
the  University;  nor  for  the  result  or  consequence  of  any  breach  by  the 
University,  its  successors  or  assigns,  of  any  of  the  covenants,  stipulations 
or  agreements  in  this  instrument  contained;  nor  for  any  act  or  omission 
of  the  University,  its  successors,  agents,  servants  or  employes;  nor  liable 
to  see  to  the  application  of  the  proceeds  of  any  of  the  bonds  secured  here- 
by; nor  for  any  failure  to  file  this  instrument  as  a  chattel  mortgage; 
nor  to  see  to  the  riling,  registering  or  recording  of  this  instrument,  or  of 
any  instrument  of  further  assurance;  nor  for  any  act,  default  or  mis- 
conduct of  any  agent  or  agents,  or  any  other  person  or  persons  whom- 
soever employed  by  it,  the  said  Trustee,  its  successor  or  successors,  in 
or  about  the  furtherance  or  administration  of  the  trusts  herein,  unless 
it,  the  said  Trustee,  its  successor  or  successors,  shall  have  been  grossly 
negligent  in  the  selection  or  continuance  in  employment  of  such  agent 
or  agents,  person  or  persons;  nor  shall  said  Trustee,  its  successor  or 
successors,  be  answerable,  except  for  its  or  their  own  wilful  default  or 
gross  neglect.  And  if  said  Trustee,  its  successor  or  successors,  shall  at 
any  time  exercise  the  rights  and  authorities,  powers  and  privileges  in 
this  instrument  upon  it  conferred  to  enter  into  possession  of  said  estates, 
rights,  premises  and  property,  and  use,  manage,  operate  and  control  the 
same  under  the  trusts  herein,  it,  the  said  Trustee,  its  successor  or  suc- 
cessors, shall  be  indemnified  out  of  the  funds  and  property  which  shall, 
as  aforesaid,  come  into  its  hands  from  and  against  all  action,  suits,  claims, 
and  demands  of  whatsoever  nature  against  or  arising  from  or  by  reason 
of  the  negligence,  carelessness  or  misconduct  of  its  officers,  agents,  serv- 
ants or  employes.  And  in  all  cases  said  Trustee,  its  successor  or  successors, 
shall  receive  and  be  paid  out  of  the  trust  estate  just  compensation  for 
all  services  which  it  may  render  under  and  by  virtue  of  the  trusts  created 
in  this  instrument,  and  shall  be  and  is  hereby  authorized  and  empowered, 
at  the  expense  of  said  trust,  to  pay  such  reasonable  compensation  as  it 
may  deem  proper  to  such  attorneys,  servants  and  agents  as  it  may  reason- 
ably employ  in  the  management  thereof. 

The  recitals  and  statements  of  fact  in  this  indenture  contained  are 
made  by  and  on  behalf  of  the  University,  and  the  said  Trustee,  its  suc- 
cessor or  successors,  assume  no  responsibility  for  the  correctness  thereof, 
or  for  the  validity  of  this  indenture  or  of  the  bonds  secured  thereby. 

It  is  hereby  further  covenanted,  stipulated  and  agreed  by  and  between 
the  parties  hereto  (and  the  trusts  created  by  this  instrument  are  accepted 
by  the  Trustee  thereunder  upon  the  express  condition)  that  said  Trustee, 
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its  successor  or  successors,  shall  not  be  under  any  obligation  to  take  any 
action  towards  the  execution  of  the  trusts  herein,  which  in  its  or  their 
opinion  will  be  likely  to  involve  it  or  them  in  any  expense  or  liability, 
unless  and  until  some  one  or  more,  as  the  case  may  be,  of  the  said 
bondholders,  or  other  person  or  persons  in  behalf  of  such  bondholder 
or  bondholders,  shall,  as  often  as  reasonably  required  by  the  said  Trustee, 
give  unto  it,  the  said  Trustee,  good  and  sufficient  indemnity  against 
such  expense  or  liability,  anything  in  this  instrument  contained  to  the 
contrary  notwithstanding;  but  that  it  shall  be  the  duty  of  the  said 
Trustee,  its  successor  or  successors,  upon  receiving  proper  indemnifica- 
tion, to  it  satisfactory  as  herein  provided,  to  take  such  proceedings  at 
law  or  in  equity  as  to  it  may  seem  expedient  to  enforce  the  rights  of 
the  bondholders  under  these  presents,  upon  requisition  by  said  bond- 
holders in  writing,  as  in  this  instrument  specified. 

Nor  shall  the  Trustee  be  bound  to  recognize  any  person  as  a  bond- 
holder until  the  bonds  of  such  holder  are  submitted  to  the  Trustee  for 
inspection,  if  required,  and  his  title  satisfactorily  established,  if  disputed. 

Section  2.  The  Trustee,  or  any  successor  or  successors,  may  resign 
and  be  discharged  from  the  trusts  created  by  this  indenture  by  instru- 
ment in  writing  specifying  the  date  when  such  resignation  shall  take 
effect,  and  mailed  to  the  University  at  its  main  office  thirty  (30)  days 
before  such  resignation  shall  take  effect.  Such  resignation  shall  take 
effect  on  the  date  specified  in  said  notice,  unless  previously  a  successor 
trustee  shall  be  appointed  as  hereinafter  provided,  in  which  event  such 
resignation  shall  take  effect  immediately  upon  the  appointment  of  such 
successor  trustee. 

Any  Trustee  or  Successor  Trustee  hereunder  may  be  removed  at  any 
time  by  an  instrument  in  writing  filed  with  the  Trustee  for  the  time 
being  under  this  indenture  and  executed  by  the  holders  of  two-thirds 
(2/z)  in  amount  of  the  bonds  then  outstanding  under  this  indenture. 

In  case  at  any  time  the  Trustee,  or  any  successor  hereby  appointed, 
shall  resign  or  shall  be  removed  or  be  dissolved,  or  otherwise  shall  be- 
come incapable  of  acting,  a  successor  may  be  appointed  by  the  University, 
by  proper  resolution  of  its  board  of  trustees  and  instrument  in  writing 
signed  by  the  President  or  Vice-President  and  attested  by  its  Secretary 
or  Assistant  Secretary  under  its  corporate  seal. 

The  University  shall  publish  notice  of  any  such  appointment  made 
by  it  once  a  week  for  two  (2)  consecutive  weeks  in  one  daily  news- 
paper of  general  circulation  published  in  the  City  of  Needlesburg,  State 
of  Serenity. 

Any  Trustee  appointed  hereunder  shall  execute,  acknowledge  and 
deliver  to  the  Trustee  last  in  office  and  also  to  the  University  an  in- 
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strument  accepting  such  appointment  hereunder,  and  thereupon  such  new 
Trustee  shall  become  vested  with  all  the  assets,  properties,  rights,  powers 
and  trusts  of  its  predecessor  in  the  trust  hereunder  with  like  effect  as  if 
originally  named  as  Trustee  herein;  but  the  Trustee  ceasing  to  act  shall, 
nevertheless,  on  written  request  of  the  University  or  of  the  new  Trustee, 
execute  and  deliver  an  instrument  transferring  to  such  new  Trustee 
upon  the  trusts  herein  expressed  all  interests,  estates,  properties,  rights, 
powers,  and  trusts  of  the  Trustee  so  ceasing  to  act,  and  shall  duly 
assign,  transfer  and  deliver  all  property  and  money  held  by  such  Trustee 
to  the  new  Trustee.  Should  any  instrument  in  writing  from  the  Uni- 
versity be  required  by  the  new  Trustee  for  more  fully  and  certainly 
vesting  in,  and  confirming  to  such  new  Trustee,  such  interests,  estates, 
rights,  powers  and  trusts,  any  and  all  such  instruments  in  writing  shall, 
on  request,  be  executed,  acknowledged  and  delivered  by  the  University. 

Section  3.  Any  notice  to  or  demand  upon  the  Trustee  may  be  served 
or  presented,  and  such  demand  may  be  made  at  the  main  office  of  the 
Trustee  in  the  City  of  Needlesburg,  State  of  Serenity,  and  any  notice 
to  or  demand  upon  the  University,  at  the  office  of  the  University  in  the 
said  City  of  Needlesburg,  State  of  Serenity,  and  such  presentation, 
service  or  demand  hereunder  upon  the  Trustee,  or  upon  the  University, 
shall  be  sufficient;  provided,  however,  that  any  notice  to  or  demand  upon 
the  Trustee  or  the  University,  herein  provided  for,  shall  be  in  writing. 

The  Trustee  may  receive  a  certificate  under  the  corporate  seal  of 
the  University  signed  by  its  Secretary  or  Assistant  Secretary,  as  sufficient 
evidence  of  the  passage  of  any  resolution  of  the  Board  of  Trustees  or 
the  Executive  Committee  of  the  University  or  of  any  other  corporate 
act  or  action  of  said  University. 

Article  X 
Limitation  of  Liability 

Section  1.  This  indenture  and  the  bonds  hereby  secured  are  made, 
executed  and  negotiated  under  and  pursuant  to  the  terms  and  conditions 
of  Chapter  XXX  of  the  Acts  of  the  General  Assembly  of  the  State 
of  Serenity.  No  recourse  shall  be  had  for  the  performance  of  any 
covenant  contained  in  this  indenture  nor  for  the  payment  of  the  prin- 
cipal or  interest  of  the  bonds  hereby  secured  upon  the  State  of  Serenity 
or  upon  Evergreen  University,  or  upon  the  property  or  funds  of  said 
State  or  of  said  University,  except  to  the  extent  and  in  the  manner 
authorized  by  law. 

Section  2.  No  recourse  under  or  upon  any  obligation,  covenant  or 
agreement  contained  in  this  indenture  or  in  any  bond  or  coupon  hereby 
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secured  or  because  of  the  creation  of  any  indebtedness  hereby  secured, 
shall  be  had  against  any  officer  or  trustee  of  the  University;  and  no 
personal  liability  whatever  shall  attach  to  or  be  incurred  by  the  present 
or  any  future  officers  or  trustees  of  said  University  because  of  the  in- 
curring of  the  indebtedness  hereby  authorized  or  by  reason  of  any  of 
the  obligations,  covenants  or  agreements  contained  in  this  indenture  or 
in  any  of  said  bonds  and  coupons,  or  to  be  implied  therefrom. 

Article  XI 

Miscellaneous  Provisions 

Section  1.  All  covenants,  stipulations,  provisions,  undertakings  and 
agreements  herein  contained  by  or  on  behalf  of  the  University  shall 
bind  its  successors  and  assigns,  whether  so  expressed  or  not. 

Section  2.  The  word  "Trustee"  means  the  trustee  for  the  time  being, 
whether  original  or  successor.  The  words  "Trustee,"  "bond,"  "bond- 
holder" and  "holder,"  include  the  plural  as  well  as  the  singular  number, 
unless  otherwise  expressly  indicated.  The  word  "person"  used  with 
reference  to  a  bondholder  includes  partnerships,  associations,  corporations 
or  personal  representatives  owning  any  of  said  bonds. 

IN  WITNESS  WHEREOF,  Evergreen  University,  a  corporation 
as  aforesaid,  has  caused  these  presents  to  be  executed  by  its  President 
or  Vice-President  and  its  corporate  seal  to  be  hereunto  affixed,  attested 
by  its  Secretary  or  Assistant  Secretary,  and  Final  National  Bank, 
Trustee,  to  signify  its  acceptance  of  the  trusts  hereby  created,  has  caused 
these  presents  to  be  executed  by  its  President  or  Vice-President  and  its 
corporate  seal  to  be  hereunto  affixed,  attested  by  its  Cashier  or  Assistant 
Cashier  as  of  the  day  and  year  first  above  written. 

Attest : 


Secretary 
Attest :  By- 

Cashier 

By- 


President 
Party  of  the  First  Part 


President 
Party  of  the  Second  Part 
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STATE  OF  SERENITY, 


CRATER  COUNTY 

Before  me,  the  undersigned,  a  Notary  Public  in  and  for  said  County 
and  State,  this  day  personally  appeared  John  A.  Shoemaker  and  Frank 
C.  Merryfield,  respectively  President  and  Secretary  of  Evergreen  Uni- 
versity, who  as  such  officers,  for  and  on  behalf  of  said  corporation, 
acknowledged  the  execution  of  the  above  and  foregoing  indenture  of 
trust. 

WITNESS  my  hand  and  notarial  seal  this  14th  day  of  December, 
1945. 


Notary  Public 
My  commission  expires 


STATE  OF  SERENITY,  { 
CRATER  COUNTY.         J  bb : 

Before  me,  the  undersigned,  a  Notary  Public  in  and  for  said  County 
and  State,  this  day  personally  appeared  Burton  S.  Small  and  Palmer 
Davison,  respectively  President  and  Cashier  of  Final  National  Bank, 
Trustee,  who  as  such  officer,  for  and  on  behalf  of  said  corporation, 
acknowledged  the  execution  of  the  acceptance  of  the  trusts  created  by 
the  foregoing  indenture  of  trust. 

WITNESS  my  hand  and  notarial  seal  this  12th  dav  of  December, 
1945. 


Notary  Public 
My  commission  expires 


STATE  OF  SERENITY,  ) 
CRATER  COUNTY.        \  bb : 

Frank  C.  Merryfield  being  first  duly  sworn,  on  his  oath  says,  that  he 
is  Secretary  of  Evergreen  University;  that  the  foregoing  indenture  of 
trust  is  a  full,  true  and  correct  copy  of  a  certain  indenture  of  trust 
made  as  of  and  dated  the  1st  day  of  December,  1945,  executed  by 
Evergreen    University    to    Final    National    Bank,    as   trustee,    securing 
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an  issue  of  bonds  of  said  Evergreen  University,  designated  and  styled 
Evergreen  University  First  Mortgage  Apartments  Dormitory  Bonds, 
all  as  appear  from  an  executed  counterpart  of  said  trust  indenture  in  the 
custody  of  the  undersigned  as  such  secretary,  and  that  the  original  thereof 
has  remained  unaltered  since  said  date. 


Secretary 
Subscribed  and  sworn  to  before  me  this  14th  day  of  December,  1945. 


Notary  Public 
My  commission  expires 


Certificate 

I,  R.  W.  Snapper,  Comptroller  of  Evergreen  University,  as  such 
Comptroller,  do  hereby  certify  that  the  total  amount  of  Evergreen 
University  First  Mortgage  Apartments  Dormitory  Bonds  as  authorized 
to  be  issued  by  the  Board  of  Trustees  of  Evergreen  University,  does 
not  exceed  the  total  estimated  cost  of  acquiring  property  and  for  erecting, 
constructing  and  completing  and  furnishing  the  proposed  apartments 
dormitory;  that  the  total  bond  issue  authorized  by  said  Board  of  Trustees 
to  provide  funds  for  the  construction  of  said  apartments  dormitory  is 
One  Million  Three  Hundred  Twenty-five  Thousand  Dollars  ($1,325,- 
000.00)  ;  that  the  total  estimated  cost,  exclusive  of  real  estate,  of  acquir- 
ing property  for  and  erecting,  constructing  and  furnishing  said  apart- 
ments dormitory  is  not  less  than  One  Million  Three  Hundred  Twenty- 
five  Thousand  Dollars  ($1,325,000.00). 

Dated  at  Needlesburg,  State  of  Serenity,  this  14th  day  of  December, 
1945. 


Comptroller 
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STATE  OF  SERENITY,  ) 
CRATER  COUNTY.        \bb: 

R.  W.  Snapper,  Comptroller  of  Evergreen  University,  as  such 
officer,  hereby  certifies  that  interest  at  l}i%  for  one  year  on  $1,325,- 
000.00  Evergreen  University  First  Mortgage  Apartments  Dormitory 
Bonds  has  been  included  in  the  estimate  of  the  cost  of  construction  of 
said  Apartments  Dormitory  and  will  be  paid  from  funds  available  for 
the  construction  of  said  building. 

Dated  at  Needlesburg,  State  of  Serenity,  December  14,  1945. 


Comptroller 


To  Final  National  Bank,  Trustee 

Under  Trust  Agreement  of  December 
1,  1945,  Executed  by  The  Trustees  of 
Evergreen    University 

I,  R.  W.  Snapper,  Comptroller  of  Evergreen  University,  as  such 
officer,  do  hereby  certify  that  the  following  are  the  genuine  specimen 
signatures  of  officers  of  said  corporation,  Evergreen  University,  who 
executed  the  Evergreen  University  First  Mortgage  Apartments  Dor- 
mitory Bonds,  secured  by  said  indenture  and  who  executed  on  behalf 
of  said  corporation  said  indenture  itself: 

Name  Title  Signature 

John  A.  Shoemaker  President  

Frank  C.   Merryfield  Secretary  

Burton  S.  Small  Treasurer  


Comptroller 
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STATE  OF  SERENITY,  . 
CRATER  COUNTY. 


1 


The  undersigned,  an  engineer  duly  licensed  under  the  laws  of  the 
State  of  Serenity,  hereby  certifies  that  the  building  now  in  process  of 
construction  in  connection  with  and  on  the  grounds  of  Evergreen  Uni- 
versity and  known  as  Apartments  Dormitory,  is  located  wholly  upon, 
and  within  the  boundaries  of  the  following  described  real  estate  in 
Crater  County,  State  of  Serenity,  to-wit: 

A  part  of  the  East  Half  of  the  West  Half  of  the  Southwest 
Quarter  of  Section  eighteen  (18),  Township  twenty-three  (23) 
North,  Range  four  (4)  West,  Starting  at  a  point  68.53  rods  South 
of  the  Northeast  corner  of  the  East  Half  of  the  West  Half  of  the 
Southwest  Quarter  of  Section  18,  Township  23  North,  Range  4 
West,  and  on  the  East  line  of  the  East  Half  of  the  West  Half  of 
the  Southwest  Quarter  of  Section  18,  Township  and  Range  afore- 
said, and  running  thence  North  240  feet;  thence  West  350  feet; 
thence  South  240  feet;  thence  East  350  feet  to  the  place  of  begin- 
ning, containing  1.928  acres,  more  or  less.  ALSO  starting  at  a 
point  68.53  rods  South  of  the  Northeast  corner  of  the  East  Half 
of  the  West  Half  of  the  Southwest  Quarter  of  Section  18,  Town- 
ship 23  North,  Range  4  West  and  on  the  East  line  of  the  West 
Half  of  the  Southwest  Quarter  of  Section  18,  Township  and 
Range  aforesaid,  and  running  West  300  feet;  thence  South  111 
feet;  thence  West  150  feet;  thence  South  430  feet;  thence  South 
36°  52'  East  500  feet;  thence  East  150  feet;  thence  North  941  feet 
running  on  the  East  line  of  the  East  Half  of  the  West  Half  of 
the  Southwest  Quarter  of  Section  18,  Township  and  Range  afore- 
said to  the  place  of  beginning;  containing  7.959  acres,  more  or  less. 

Dated  at  Needlesburg,  State  of  Serenity,  this  12th  day  of  December, 
1945. 


Licensed  Engineer 
(License   No.    13) 
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Extract  of  Minutes  of  Special  Meeting 

OF 

The  Trustees  of  Evergreen  University 
Relating  to  the  Sale  of  Evergreen  University 
First  Mortgage  Apartment  Dormitory  Bonds 


Sale  of  Evergreen  University  First  Mortgage  Apartments 
Dormitory  Bonds 

Comptroller  Snapper  reported  that  two  bids  had  been  received  for 
Evergreen  University  First  Mortgage  Apartments  Dormitory  Bonds 
to  be  issued  in  the  amount  of  $500,000.00,  the  proceeds  to  be  used  for 
the  construction  of  an  apartments  dormitory  consisting  of  11  units, 
which  bids  are  as  follows: 

SLAB   BANKING   CORPORATION 

November  2,  1945 
The  Trustees  of  Evergreen  University 
Needlesburg 

Gentlemen : 

For  five  hundred  thousand  dollars  ($500,000.00)  legally  issued  and 
properly  executed  coupon  Evergreen  University  1st  Mortgage  Apart- 
ment Dormitory  Bonds,  to  be  dated  November  1,  1945,  and  maturing 
November  1st  in  each  of  the  following  years  1948  to  1970  inclusive  as 
follows : 


Amount 

Year 

Amount 

Year 

Amount 

Year 

$15,000 

1948 

$20,000 

1956 

$25,000 

1964 

15,000 

1949 

20,000 

1957 

25,000 

1965 

15,000 

1950 

20,000 

1958 

25,000 

1966 

15,000 

1951 

20,000 

1959 

25,000 

1967 

20,000 

1952 

20,000 

1960 

25,000 

1968 

20,000 

1953 

20,000 

1961 

25,000 

1969 

20,000 

1954 

20,000 

1962 

50,000 

1970 

20,000 

1955 

20,000 

1963 
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Bonds  to  be  non-callable  until  November  1,  1950.  Bonds  maturing 
November  1,  1950,  and  thereafter  are  subject  to  redemption  at  102  in 
whole  or  in  part  in  inverse  numerical  order,  on  any  interest  payment 
date  on  thirty  (30)  days'  notice.  On  and  after  November  1,  1955,  at 
101.50.  On  and  after  November  1,  1960,  at  101.  On  and  after 
November  1,  1965,  at  100.50.  On  November  1,  1967,  and  thereafter 
at  100. 

In  denomination  of  $1,000  principal  and  semi-annual  interest,  pay- 
able November  1st  and  May  1st  of  each  year  at  the  Final  National 
Bank,  Needlesburg. 

We  will  pay  you  par  value  and  accrued  interest  to  date  of  delivery, 
plus  a  premium  of  $3,375.00,  said  bonds  to  bear  interest  at  the  rate  of 
\y^%  per  annum. 

Enclosed  you  will  find  our  certified  check  in  the  amount  of  $5,500.00, 
which  is  to  be  retained  by  you  if  this  bid  is  accepted  and  the  terms  of 
sale  carried  out.  If  not,  the  enclosed  check  is  to  be  returned  to  us 
immediately. 

We  understand  that  the  opinion  of  Smart  and  Co.,  approving  the 
legality  of  these  bonds,  will  be  furnished  to  us  without  cost,  together 
with  a  complete  certified  transcript  of  all  the  proceedings  had  in  con- 
nection with  the  issuance  of  these  bonds. 

We  enclose  a  duplicate  copy  of  this  bid  to  be  executed  by  you  if  the 
bid  is  accepted. 

Respectfully  submitted, 


P.    S.    MAURTOM    AND    COMPANY 

November  2,   1945 
The  Trustees  of  Evergreen  University 
Needlesburg 

Gentlemen : 

For  the  issue  of  $500,000  "Evergreen  University  1st  Mortgage 
Apartment  Dormitory  Bonds,"  dated  December  1,  1945,  due  serially 
three  to  twenty-five  years,  maturities  as  indicated  below,  we  will  pay 
100  AND  ACCRUED  INTEREST  TO  DATE  OF  DELIVERY 
for  bonds  bearing  interest  at  the  rate  of  TWO  (2%)  PER  CENTUM 
on  maturities  due  December  1,  1948  to  1961  inclusive,  and  interest  at 
the  rate  of  ONE  AND  THREE  QUARTER  (1#%)  PER 
CENTUM  on  maturities  due  December  1,  1962  to  1970  inclusive, 
interest  payable  semi-annually  June  1st  and  December  1st,  coupon 
bonds  in  the  denomination  of  $1,000  each. 
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Maturities  $15,000  each  December   1,   1948-1951   inclusive 

Maturities  $20,000  each  December   1,   1952-1963  inclusive 

Maturities  $25,000  each  December  1,   1964-1969  inclusive 

and  $50,000  maturing  on  December  1,   1970 

callable  at  the  following  premiums — 

102  December   1,   1950-1954  101^   December   1,   1955-1959 

101  December  1,   1960-1964  100^   December   1,   1965-1966 

100  December   1,   1967-1970 

We  understand  that  these  bonds  will  be  secured  by  First  Mortgage 
and  pledge  of  Net  Income  and  adoption  of  such  rules  and  regulations 
as  will  assure  occupancy  of  property. 

We  further  understand  that  you  may  wish  the  successful  bidder  to 
duplicate  the  size  of  this  issue  to  a  total  amount  of  $1,000,000,  which 
will  be  acceptable  to  us  in  making  the  above  bid. 

We  are  enclosing  herewith  two  certified  checks  in  the  amount  of 
$5,000  each,  said  checks  to  be  retained  by  you  should  this  bid  be 
successful,  and  if  not,  immediately  returned  to  us. 

This  bid  is  for  prompt  acceptance,  and  for  delivery  of  the  bonds 
as  soon  as  feasibly  possible. 

In  the  event  that  prior  to  the  delivery  of  the  bonds  the  income  re- 
ceived by  private  holders  from  bonds  of  the  same  type  and  character 
shall  be  taxable  by  the  term  of  any  Federal  Income  Tax  Law,  or  Court 
decision,  the  successful  bidder  may,  at  his  election,  be  relieved  of  his 
obligation  under  the  contract  to  purchase  the  bonds  and,  in  such  case, 
the  deposit  accompanying  this  bid  will  be  returned. 

Respectfully  submitted. 

And  it  appearing  to  the  Board  that  a  necessity,  and  in  fact  an  emer- 
gency, exists  for  the  construction  of  an  apartments  dormitory  of  22 
units,  and  that  the  total  estimated  cost  of  acquiring  and  completing 
22  such  units  will  equal  or  exceed  $1,325,000.00,  and  a  resolution  of 
such  necessity  having  heretofore  been  duly  adopted,  the  Comptroller 
was  instructed  to  receive  and  submit  bids  from  said  bidders  on  a  bond 
issue  of  $1,325,000.00,  1^4%  First  Mortgage  Apartments  Dormitory 
Bonds. 

After  retiring  and  consulting  with  said  bidders  severally,  Comptroller 
Snapper  then  reported  to  the  Board  the  following  bids  on  an  issue  of 
Evergreen  University  1^4%  First  Mortgage  Apartments  Dormitory 
Bonds  in  the  aggregate  amount  of  $1,325,000.00,  to-wit: 
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SLAB   BANKING   CORPORATION 

November  3,   1945 

The  Trustees  of  Evergreen  University 
Needlesburg 

Gentlemen : 

We  wish  to  submit  the  following  bid  for  the  one  million  three  hundred 
twenty-five  thousand  dollars  ($1,325,000.00)  legally  issued  and  properly 
executed  Evergreen  University  1st  Mortgage  Apartment  Dormitory 
Bonds  in  coupon  form,  to  be  dated  December  1,  1945,  and  maturing 
December  1  in  each  of  the  years  as  follows : 


Amount 

Year 

Amount 

Year 

Amount 

Year 

$35,000 

1948 

$45,000 

1956 

$50,000 

1964 

35,000 

1949 

50,000 

1957 

50,000 

1965 

35,000 

1950 

50,000 

1958 

50,000 

1966 

45,000 

1951 

50,000 

1959 

50,000 

1967 

45,000 

1952 

50,000 

1960 

50,000 

1968 

45,000 

1953 

50,000 

1961 

75,000 

1969 

45,000 

1954 

50,000 

1962 

75,000 

1970 

45,000 

1955 

50,000 

1963 

200,000 

1971 

This  bid  is  made  with  the  understanding  that  you  are  to  retain  the 
$200,000.00  of  bonds  maturing  December  1,  1971,  and  that  our  bid  is 
being  made  for  $1,125,000.00  of  bonds. 

Bonds  to  be  non-callable  until  December  1,  1950.  Bonds  maturing 
December  1,  1950,  and  thereafter  are  subject  to  redemption  at  102  in 
whole  or  in  part  in  inverse  numerical  order,  or  any  interest  payment  date 
on  thirty  (30)  days'  notice.  On  and  after  December  1,  1955,  at  101.50. 
On  and  after  December  1,  1960,  at  101.  On  and  after  December  1, 
1965,  at  100.50.    On  December  1,  1967,  and  thereafter  at  100. 

In  denominations  of  $1,000  principal  and  semi-annual  interest,  pay- 
able June  1st  and  December  1st  of  each  year  at  the  Final  National  Bank, 
Needlesburg,  first  coupon  payable  June  1,  1946. 

We  will  pay  you  par  value  and  accrued  interest  to  date  of  delivery, 
plus  a  premium  of  $3,375.00,  said  bonds  to  bear  interest  at  the  rate  of 
1^4%  Per  annum. 

Enclosed  you  will  find  our  certified  check  in  the  amount  of  $5,500.00, 
which  is  to  be  retained  by  you  if  this  bid  is  accepted  and  the  terms  of 
sale  carried  out  and  then  applied  on  the  purchase  price.  If  not,  the 
enclosed  check  is  to  be  returned  to  us  immediately. 
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This  bid  is  made  subject  to  the  receipt  of  an  opinion  of  Smart  and 
Co.,  approving  the  legality  of  these  bonds,  which  will  be  furnished  to 
us  without  cost,  together  with  a  complete  certified  transcript  of  all  the 
proceedings  had  in  connection  with  the  issuance  of  these  bonds. 

We  enclose  a  duplicate  copy  of  this  bid  to  be  executed  by  you  if  the 
bid  is  accepted. 

Respectfully  submitted, 
Accepted    1 1/6/45 

After  discussion,  Mr.  Homer  moved  that  the  offer  of  Slab  Banking 
Corporation  be  accepted,  subject  to  the  provisions  of  the  call  feature  and 
dates  of  maturity  as  revised  in  said  issue.  The  motion  was  seconded  by 
Mr.  Elkinson,  and  on  roll  call  the  following  Trustees  voted  Aye: 
Messrs.  Wakely,  Homer,  Shoemaker,  Smith,  Elkinson,  Boswell,  Jordan, 
and  Loomis ;  number  voting  Aye,  8 ;  number  voting  Nay,  None.  There- 
upon the  President  of  the  Board  declared  said  motion  unanimously 
carried. 

STATE  OF  SERENITY,  } 
CRATER  COUNTY.       \  bb: 

Frank  C.  Merryfield,  being  first  duly  sworn,  on  his  oath  says  that  he 
is  Secretary  of  Evergreen  University,  and  as  such  secretary  has  custody 
of  the  minutes  and  documents  of  the  Board  of  Trustees  of  said  corpora- 
tion. 

Affiant  further  says  that  the  attached  copy  of  the  extract  of  the 
minutes  of  a  special  meeting  of  the  Board  of  Trustees  of  Evergreen  Uni- 
versity held  on  the  third  day  of  November,  1945,  is  a  true,  correct  and 
compared  copy  of  the  original  minutes  of  said  meeting,  on  file  and  of 
record,  as  the  same  appears  in  the  minute  book,  records  and  documents  in 
the  hands  of  the  affiant  as  such  secretary,  and  that  the  original  thereof 
has  remained  unaltered  from  said  date  to  the  best  of  affiant's  knowledge 
and  belief. 


Secretary 

Subscribed   and   sworn    to   before   me   this    14th   day   of   December, 
1945. 


Notary  Public 
My  Commission  expires 
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SMART   AND    COMPANY 

December   18,    1945 
Slab  Banking  Corporation 

Dear  Sirs: 

Re :  Evergreen  University  First  Mortgage  Apartments  Dor- 
mitory Bonds  of  Evergreen  University,  City  of  Needles- 
burg,  State  of  Serenity;  secured  by  a  mortgage  dated 
as  of  December  1,  1945,  to  the  Final  National  Bank, 
Trustee;  total  authorized  issue  $1,325,000.00;  dated 
December  1,  1945;  interest  1^4%  per  annum,  pay- 
able on  June   1,   1946,  and  semi-annually  thereafter; 

Final  Opinion  denomination  $1,000.00;  numbered  from  1  to  1,325 
inclusive;  fixed  serial  maturities  as  follows:  $35,000.00 
on  December  1  in  the  years  1948,  1949,  and  1950; 
$45,000.00  on  December  1  in  the  years  1951  to  1956 
inclusive;  $50,000.00  on  December  1  in  the  years  1957 
to  1968  inclusive;  $75,000.00  on  December  1  in  the 
years  1969  and  1970;  $200,000.00  on  December  1, 
1971.  Subject  to  redemption  prior  to  maturity  as 
hereinafter  stated;  registerable  as  to  principal. 

We  have  examined  a  transcript  of  the  proceedings  had  by  The 
Trustees  of  Evergreen  University  relative  to  the  authorization,  issuance 
and  sale  of  the  above-named  bonds  to  provide  funds  for  application  on 
the  cost  of  construction  and  equipment  of  a  new  dormitory  unit  desig- 
nated as  Apartments  Dormitory,  which  transcript  was  certified  by  the 
Secretary  of  Evergreen  University  under  dates  of  November  28  and 
December  14,  1945;  also  a  copy  of  said  mortgage  as  executed  and  de- 
livered, and  the  opinion  of  Messrs.  Decorum,  Upand,  and  Adam,  at- 
torneys of  Needlesburg,  dated  December  17,  1945,  to  the  effect  that 
the  fee  simple  title  of  the  real  estate  described  in  said  mortgage  is  in 
Evergreen  University  free  and  clear  of  all  liens  and  encumbrances  except 
the  lien  of  the  mortgage  securing  the  payment  of  the  bonds  covered  by 
this  opinion. 

We  have  also  examined  the  following  additional  showings:  certificate 
of  R.  W.  Snapper,  dated  December  14,  1945,  to  the  effect  that  provision 
has  been  made  for  the  payment  of  one  year's  interest  from  the  proceeds 
of  the  bonds;  certificate  of  John  A.  Shoemaker,  President,  and  Frank  C. 
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Merryfield,  Secretary  of  Evergreen  University,  dated  December  18, 
1945,  relative  to  the  execution  of  said  bonds  and  showing  no  litigation 
pending  or  threatened ;  certificate  of  the  Final  National  Bank,  executed 
by  Palmer  Davison,  Cashier,  guaranteeing  the  signatures  appearing  on 
said  bonds;  certificate  of  Burton  S.  Small,  Treasurer  of  Evergreen 
University,  dated  December  18,  1945,  relative  to  the  payment  for  and 
delivery  of  said  bonds;  and  executed  bond  No.  1  of  said  issue. 

Upon  the  facts  set  forth  in  these  papers,  we  are  of  the  following 
opinion : 

First:  That  Evergreen  University  is  a  legal  corporate  entity  created 
by  the  statutes  of  the  State  of  Serenity,  having  full  power  and  authority 
to  maintain  and  operate  the  educational  institution  known  as  Evergreen 
University,  located  at  Needlesburg,  State  of  Serenity,  and  having  full 
control  over  the  property  of  said  institution. 

Second:  That  Chapter  XXX  of  the  Acts  of  the  Serenity  General 
Assembly  for  the  year  1913  authorizes  Evergreen  University  to  issue  the 
bonds  covered  by  this  opinion  and  to  execute  the  mortgage  herein 
referred  to  for  the  purpose  of  securing  the  payment  of  the  same;  that 
said  statute  is  constitutional;  and  that  Evergreen  University  has  taken 
all  of  the  necessary  legal  steps,  in  regular  and  due  form,  required  by  the 
constitution  and  statutes  of  the  State  of  Serenity,  to  authorize  the 
execution,  issuance,  sale  and  delivery  of  the  bonds  covered  by  this  opinion, 
and  the  execution,  delivery  and  recording  of  said  mortgage. 

Third:  That  the  bonds  covered  by  this  opinion  are  the  binding  first 
mortgage  obligations  of  Evergreen  University  in  accordance  with  the 
terms  and  conditions  set  out  therein  and  in  the  mortgage  dated  as  of 
December  1,  1945,  herein  referred  to,  and  will  be  payable  solely  out  of 
the  mortgaged  property  and  the  net  income  derived  therefrom  (defined 
in  said  mortgage  as  the  gross  income  less  the  reasonable  and  proper 
costs  of  maintenance  and  operation,  including  the  necessary  replace- 
ments and  repairs)  ;  that  the  mortgage  securing  the  payment  of  the  bonds 
covered  by  this  opinion  and  the  interest  thereon  has  been  legally  exe- 
cuted, delivered  and  recorded,  and  now  constitutes  a  first  mortgage  lien 
and  charge  on  the  property  described  therein  and  the  net  income  to  be 
derived  from  said  property. 

Fourth:  That  under  the  provisions  of  said  mortgage  the  entire  gross 
income  from  the  mortgaged  property  is  to  be  collected,  received,  held, 
disbursed  and  accounted  for  separate  and  apart  from  all  other  funds  of 
Evergreen  University,  and  the  net  income  derived  from  the  mortgaged 
property  is  to  be  segregated  and  applied  solely  to  the  payment  of  the 
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principal  and  interest  of  the  bonds  covered  by  this  opinion,  and  that  such 
provision  is  a  legal  and  binding  provision;  that  the  bonds  covered  by 
this  opinion  are  subject  to  redemption  prior  to  maturity  on  any  interest 
payment  date  on  or  after  December  1,  1950,  upon  notice  given  by  publi- 
cation at  least  thirty  days  prior  to  the  date  of  redemption,  by  the  payment 
of  the  principal  thereof  and  accrued  interest  thereon  to  the  date  of 
redemption,  together  with  the  following  premiums: 

2%  if  redeemed  from  December  1,  1950,  to  June  1,  1955,  inclusive; 
1>2%    if   redeemed    from   December    1,    1955,    to  June    1,    1960, 
inclusive ; 

1%  if  redeemed  from  December  1,  1960,  to  June  1,  1965,  inclusive; 
l/2%  if  redeemed  from  December  1,  1965,  to  December  1,  1967, 
inclusive. 

After  December  1,  1967,  said  bonds  are  callable  at  face  value,  plus 
accrued  interest,  without  premium. 

Under  existing  laws,  regulations  and  rulings,  the  principal  and 
interest  of  these  bonds  are  declared  to  be  exempt  from  taxation  in  the 
State  of  Serenity,  except  the  state  inheritance  tax. 

Very  truly  yours, 
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Sample   Enabling   Acts 

In  the  following  section  several  statutes  authorizing  the 
issuance  of  bonds  having  limited  liability  are  quoted.  These 
statutes  are  not  presented  in  entirety,  the  quotations  being 
largely  limited  to  the  "pledge"  sections,  or  those  portions  of 
the  statute  defining  the  source  of  funds  for  payment  of  the 
bonds.    The  pledges  are  of  several  types,  indexed  as  follows: 


I. 

II. 

III. 


IV. 

V. 
VI. 

VII. 

VIII. 


IX. 


X. 


XL 


XII 


Net  Income 

General  University  Income 

Dormitory  Net  Income  and 

the  Full  Faith  and  Credit 

of  the  State 
Providing  for  Organization 

of  a  Corporate  Affiliate 
Gross  Income 
Student  Fee  (Maximum  Set 

by  Statute) 
Gross  Income  and  Statutory 

Mortgage  Lien 
Net  Dormitory  Income  and 

a  First  Mortgage  on  Land 

and   Buildings,   New   and 

Existing 
General   Income,    Including 

One-Half   the   Income 

from  Land-Grant  Fund 
Net  Income  from  New  and 

Existing  Buildings 
Authorizing    Refunding    of 

Existing  Debt 
A  Statute  Validating  Bonds 

Issued   Under   Earlier 

Laws 


Page 

242 
243 

State 

Michigan 
Indiana 

244 

Connecticut 

245 

247 

Massachusetts 
North  Carolina 

248 

Oregon 

252 

Kentucky 

254 


256 


258 


Indiana 

Montana 
Texas 


258         Oregon 


259 


Texas 
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I.     NET  INCOME 

Section  1.     The  State  Board  of  Education  is  authorized  to: 

(a)  Acquire,  purchase,  or  erect  from  time  to  time  at  the  state  normal 
college  and  state  normal  schools  under  its  control  such  residence  halls 
as  may  be  required  for  the  good  of  the  institutions. 

(b)  Acquire,  purchase,  or  erect  buildings,  rooms  and  facilities  to  be 
used  as  social  centers  for  the  students  and  faculty  members  of  said 
institutions  separate  from  or  combined  with  residence  halls  when  in 
its  judgment  the  same  may  be  required  for  the  good  of  the  institutions. 

(c)  Rent  the  rooms  in  such  residence  halls  and  provide  board  to  the 
students,  faculty  members,  guests  and  employes  of  said  institution  at 
such  rates  as  will  insure  a  reasonable  excess  of  income  other  than  opera- 
tion expense. 

(d)  Collect  from  each  student  enrolled  in  the  state  normal  college 
or  state  normal  schools  a  reasonable  fee  for  the  use  of  or  maintenance 
of  social  centers  provided  for  them  under  the  provisions  of  this  act. 

(e)  Hold  the  funds  derived  from  the  operation  of  such  residence  halls 
or  fees  collected  for  the  use  of  or  maintenance  of  social  centers  and 
spend  the  same  for  repairs,  replacements  and  betterments,  including  the 
payment  of  indebtedness  resulting  from  the  erection  or  purchase  of  resi- 
dence halls  or  buildings,  rooms  and  facilities  to  be  used  as  social  centers. 

Section  2.  The  title  of  all  real  estate  and  improvements  acquired 
and  erected  under  the  provisions  of  this  act  shall  be  taken  and  held  in 
the  name  of  the  State  Board  of  Education. 

Section  3.  In  carrying  out  the  above  power,  said  board  may  borrow 
money,  pledging  the  rents  and  income  received  from  the  residence  halls 
in  excess  of  all  operating  expenses,  for  the  discharges  of  loans  so  executed, 
and/or  pledging  the  fees  charged  the  students  for  the  use  and  mainte- 
nance of  social  centers  provided  for  them  under  this  act  and  any  revenue 
derived  from  the  operation  of  the  said  social  centers  for  the  discharge 
of  loans  so  executed ;  provided,  that  any  obligations  issued  under  the 
provisions  of  this  act  shall  contain  the  provisions  of  section  four  of  this 
act  printed  on  the  face  thereof. 

Section  4.  No  obligations  hereunder  shall  ever  be  or  become  a 
charge  against   the   State   of   Michigan,   nor  shall   the  same  become  a 
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lien  on  or  secured  by  any  property,  real,  personal,  or  mixed,  of  the  state 
or  the  State  Board  of  Education,  but  all  such  obligations,  including 
principal  and  interest,  shall  be  payable  solely: 

(a)  From  the  net  rents  and  income  obtained  from  the  operation  of 
residence  halls,  pledged  or  otherwise. 

(b)  Fees  charged  students  for  the  use  of  or  maintenance  of  social 
centers  provided  for  them  under  the  provisions  of  this  act. 

(c)  Gifts  and  bequests  made  to  the  State  Board  of  Education  for 
the  express  purpose  of  financing,  partially  or  completely,  the  purchase  or 
construction  at  the  state  normal  college  or  state  normal  schools  of  resi- 
dence halls  or  social  centers  for  students  and  faculty  members,  or  for 
retiring  outstanding  indebtedness  as  herein  created. 

State  of  Michigan 

Public  Acts  1937 — Act  No.  15 


II.     GENERAL  UNIVERSITY  INCOME 

Section  1.  Be  it  enacted  .  .  .  that  the  trustees  of  Indiana 
University  are  hereby  empowered  to  borrow  money  for  the  construc- 
tion, equipment,  furnishing  or  repair  of  any  building  to  be  used  for  the 
purposes  of  the  university  and  to  execute  bonds  or  other  instruments, 
negotiable  or  otherwise,  and  contracts  for  the  repayment  of  any  loan 
with  interest;  and  to  execute  mortgages  and  pledges  of  the  income  from 
the  use  of  such  buildings  or  other  buildings  and  the  income  from  the 
permanent  endowment  fund  of  the  university  and  the  income  from 
contingent  fees  collected  by  the  university  as  security  for  such  repay- 
ment. Repayment  may  be  made  from  any  income  of  the  university. 
They  are  further  empowered  to  accept  any  grant  of  money  or  property 
and  to  use  the  moneys  so  borrowed  and  granted  in  the  erection,  con- 
struction, equipment,  furnishing  and  repair  of  any  building  to  be  used 
for  university  purposes,  to  agree  upon  the  terms  therefor,  to  execute 
contracts  therefor  and  to  do  all  other  acts  necessary  or  thought  neces- 
sary to  carry  out  the  general  purposes  of  this  act. 

State  of  Indiana 
Acts  of  the  General 

Assembly,  1935,  Page  145. 
(Repealed    by   Acts    1937, 
Page  1247). 
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III.     DORMITORY  NET  INCOME  AND  FULL  FAITH 
AND  CREDIT  OF  THE  STATE 

Section  1.  There  is  created  a  commission  to  be  known  as  The 
State  College  Bond  Commission,  consisting  of  the  governor,  the  state 
treasurer  and  the  commissioner  of  finance  and  control.  The  members 
of  said  commission  shall  serve  without  compensation. 

Section  2.  The  treasurer  is  directed,  subject  to  the  approval  of 
said  commission,  to  issue  bonds  of  this  state  to  an  amount  not  exceed- 
ing four  hundred  and  fifty  thousand  dollars.  Such  bonds  shall  be  issued 
at  such  times  and  in  such  amounts  as  may  be  determined  by  said 
commission. 

Section  3.  The  proceeds  of  the  sale  of  such  bonds  shall  be  used 
to  construct  and  equip,  on  land  owned  by  the  state,  dormitories  for  the 
use  of  students  at  The  Connecticut  State  College. 

Section  9.  The  Board  of  Trustees  of  said  College  shall  maintain, 
operate  and  manage  the  fiscal  affairs  of  all  dormitories,  dining  halls 
and  other  rental  properties,  fix  the  rates  and  rents  and  establish  regu- 
lations for  such  auxiliary  units  for  the  welfare  of  the  students.  Said 
trustees  may  enter  into  all  contracts  or  agreements  necessary  or  incidental 
to  the  performance  of  their  duties  and  the  exercise  of  their  powers  under 
this  act.  Said  trustees  shall  fix  rates  and  rents  to  be  charged  and  col- 
lected in  connection  with  the  use  or  occupancy  of,  or  service  to  be 
rendered  and  furnished  by,  college  dining  halls,  dormitories  and  other 
rental  properties,  and  shall  so  fix  or  adjust,  in  respect  to  the  aggregate 
of  rents  or  charges  from  the  dining  halls,  dormitories  and  other  rental 
properties,  for  the  construction  of  which  a  single  issue  of  bonds  is  issued, 
as  to  provide  a  fund  sufficient  to  pay  the  principal  and  interest  of  such 
issue  of  bonds  and  to  provide  an  additional  fund  to  pay  the  cost  of  main- 
taining, repairing,  operating  and  insuring  such  dining  halls,  dormi- 
tories and  other  rental  properties.  The  rents  and  charges  from  the 
dining  halls,  dormitories  and  other  rental  properties  for  the  construction 
of  which  a  single  issue  of  bonds  is  issued,  except  such  part  thereof  as 
may  be  necessary  to  pay  the  cost  of  maintaining,  repairing,  operating 
and  insuring,  during  any  period  in  which  such  cost  is  not  otherwise 
provided  for,  and  during  which  period  the  rents  and  charges  may  be 
reduced  accordingly,  shall  be  transmitted  to  the  state  treasurer  and 
by  him  placed  in  a  special  fund  which  shall  be  used  for  the  payment 
of  the  principal  of  such  bonds  and  the  interest  thereon  and  for  the  redemp- 
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tion  or  repurchase  of  such  bonds  and  which  shall  be  a  fund   for  all 
such  bonds  without  distinction  or  priority. 

State  of  Connecticut 

Acts  of  the  General  Assembly, 

1939,  Special  Act  No.  119. 

1941  AMENDMENT  TO  ACT  OF  1939 

Section  1.  The  full  faith  and  credit  of  the  State  of  Connecticut  is 
pledged  for  the  payment  of  the  principal  of  and  interest  on  the  bonds 
issued  under  the  provision  of  Number  119  of  the  Special  Acts  of  1939, 
for  the  purpose  of  the  construction  of  self-liquidating  dormitories  at 
The  University  of  Connecticut,  formerly  the  Connecticut  State  College. 

Section  3.  All  revenue  received  from  the  operation  of  said  dormi- 
tories and  so  much  of  the  revenue  of  said  university  as  may  be  neces- 
sary in  addition  thereto  for  the  payment  of  the  principal  of  and  interest 
on  said  bonds  as  the  same  shall  become  due  and  for  the  retirement,  on 
or  before  April  24,  1941,  of  the  note  in  the  amount  of  four  hundred 
and  fifty  thousand  dollars  as  issued  by  the  state  treasurer  in  anticipation 
of  the  issuance  of  said  bonds  and  for  the  payment  of  interest  on  said 
note,  shall  be  paid  by  the  Board  of  Trustees  of  said  university  to  said 
treasurer,  pledged  to  the  retirement  of  said  note  and  the  payment  of 
interest  thereon  and  the  payment  of  the  principal  of  and  interest  on  said 
bonds  when  the  same  shall  become  due.  The  term  "revenue,"  as  used 
herein,  shall  include  earnings  from  rentals  from  all  dormitories  and 
other  rental  properties,  earnings  from  dining  halls,  cafeterias,  and  grills 
and  income  from  any  other  source  received  by  the  university,  after 
deducting  the  cost  of  operation  of  said  dormitories,  except  monies  from 
federal  and  state  grants  and  legislative  appropriations. 

State  of  Connecticut 
Acts  of  the  General  Assembly, 
1941,  (Page  850  in  Journal  of 
the  House,  March  14,  1941) 

IV.     PROVIDING  FOR  ORGANIZATION  OF  A 
CORPORATE  AFFILIATE 

Section  1.  Ralph  F.  Taber  of  Newton,  Harry  D.  Brown  of 
Billerica,  Alden  C.  Brett  of  Belmont,  William  V.  Hayden  of  Newton, 
David  H.  Buttrick  of  Arlington,  Richard  J.  Davis  of  Reading,  Louis 
W.  Ross  of  Newton,  Eleanor  W.  Bateman  of  Lancaster,  and  their 
successors,  are  hereby  made  a  corporation  by  the  name  of  Massachusetts 
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State  College  Building  Association,  for  the  purpose  of  constructing, 
equipping  and  maintaining  buildings  for  dormitories,  commons  and  other 
uses  connected  with  the  Massachusetts  State  College. 

No  funds  of  said  corporation  shall  be  distributed  among  its  own 
members  other  than  those  employed  by  it,  but  all  such  funds  shall  be 
devoted  solely  to  the  carrying  out  of  the  purposes  for  which  said 
corporation  is  created. 

Section  2.  Said  corporation  shall  have  authority  to  hold  for  the 
purpose  aforesaid  real  and  personal  estate  to  an  amount  not  exceeding 
four  hundred  and  fifty  thousand  dollars. 

Section  3.  The  incorporators  named  in  section  one  and  their  suc- 
cessors shall  constitute  the  members  of  said  corporation  and  its  board  of 
directors.  Whenever  a  vacancy  shall  occur  in  said  membership  and 
board  the  remaining  members  and  directors  shall  fill  such  vacancy, 
but  no  person  shall  be  eligible  to  membership  in  said  corporation  or  to 
said  board  of  directors  who  is  not  at  the  time  of  his  election  an  officer, 
member  of  the  faculty  or  alumnus  of  the  Massachusetts  State  College. 

Section  6.  The  Trustees  of  the  Massachusetts  State  College  may, 
in  the  name  of  and  for  the  commonwealth,  lease  to  said  corporation  land 
in  Amherst  or  Hadley  owned  by  the  commonwealth,  for  the  erection 
and  maintenance  of  dormitories,  commons  and  other  buildings  for  the 
use  of  said  college  or  its  students.  Not  more  than  one  acre  shall  be 
so  leased  at  any  one  time.  The  pertinent  provisions  of  section  twenty- 
seven  of  chapter  seventy-five  of  the  General  Laws  shall  apply  to  such 
leases.  Such  leases  may  provide  that  any  buildings  erected  on  such  land 
shall  remain  the  property  of  said  corporation  except  as  hereinafter  pro- 
vided. Said  trustees  may,  in  the  name  of  and  for  the  commonwealth, 
take  leases  of  any  real  estate  or  buildings  owned  by  said  corporation, 
for  any  use  in  any  way  connected  with  said  college.  Any  building  so 
leased  shall  become  the  property  of  the  commonwealth  upon  the  pay- 
ment in  full  of  all  obligations  incurred  hereunder  by  said  corporation 
with  respect  to  such  buildings.  Section  twenty-eight  of  said  chapter  shall 
not  apply  to  land  leased  under  this  act  to  said  corporation,  and  no  prop- 
erty or  income  of  said  corporation  shall  be  subject  to  local  or  state 
taxation. 

Section  7.  Said  corporation  may  borrow  money  and  issue  bonds 
therefor,  and  may  pledge  as  security  for  their  payment  the  rentals  re- 
ceivable under  any  lease  made  by  said  corporation  to  said  trustees,  as 
hereinbefore  provided.   Such  bonds,  if  secured  by  a  pledge  of  such  rentals 
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sufficient  in  amount  to  meet  the  principal  and  interest  of  such  bonds, 
shall  be  legal  investments  for  savings  banks  in  this  commonwealth  and 
for  domestic  life  insurance  companies,  and  the  income  therefrom  shall 
be  exempt  from  taxation  in  this  commonwealth. 

General  Laws  of 
Massachusetts,  1939, 
Chapter  388. 

V.    GROSS  INCOME 

#7534(6).  The  several  departments,  institutions,  agencies  and  com- 
missions of  the  State  of  North  Carolina,  acting  at  the  suggestion  of  the 
governor  of  North  Carolina,  with  the  approval  of  the  council  of  state, 
are  hereby  authorized  to  issue  bonds  of  several  departments,  agencies 
or  commissions  of  the  state,  in  such  sum  or  sums,  not  to  exceed  in 
the  aggregate  two  million  dollars,  at  such  time  or  times,  in  such  de- 
nominations as  may  be  determined,  and  at  such  rate  of  interest  as  may 
be  most  advantageous  to  the  several  departments,  institutions,  agencies, 
and  commissions  of  the  State,  the  said  bonds  to  run  for  a  period  not 
exceeding  thirty  years  from  date,  which  bonds  may  be  sold  and  de- 
livered as  other  like  bonds  of  the  State  of  North  Carolina:  Provided, 
however,  that  the  credit  of  the  State  of  North  Carolina,  or  any  of  its 
departments,  institutions,  agencies  or  commissions,  shall  not  be  pledged 
further  in  the  payment  of  such  bonds,  except  with  respect  to  the  rentals, 
profits  and  proceeds  received  in  connection  with  the  undertaking,  for 
which  said  bonds  are  issued,  and  said  bonds  and  interest  so  issued  shall 
be  payable  solely  out  of  the  receipts  from  the  undertaking  for  which 
they  were  issued,  without  further  obligation  on  the  part  of  the  State 
of  North  Carolina,  or  any  of  its  departments,  institutions,  agencies  or 
commissions,  provided  that  no  state  department  or  institution  issuing 
any  of  said  bonds  shall  be  allowed  to  pledge  any  of  its  appropriations 
received  from  the  State  as  security  for  these  bonds;  Provided,  further, 
that  no  state  department,  institution,  agency  or  commission  of  the  State 
shall  make  application  for  or  issue  any  bonds,  as  provided  in  this  section, 
after  June  first,  one  thousand  nine  hundred  forty-one.  (1935,  c.  479,  s.  1; 
Ex.  Sess.,  1936,  c.  2,  s.  1;  1937,  c.  323;  1939,' c.  391.) 

#7534(8).  The  several  departments,  institutions,  agencies  and  com- 
missions of  the  State  of  North  Carolina,  before  issuing  any  revenue  bonds 
as  herein  provided  for  any  undertaking,  shall  first  receive  the  approval  of 
the  undertaking  from  the  governor  of  North  Carolina,  which  action  shall 
be  approved  by  the  council  of  state  before  such  undertaking  shall  be 
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entered  into  and  revenue  bonds  issued  in  payment  therefor  in  whole  or 
in  part. 

Any  resolution  or  resolutions  heretofore  or  hereafter  adopted  authoriz- 
ing the  issuance  of  bonds  under  this  article  may  contain  covenants  which 
shall  have  the  force  of  contract  so  long  as  any  of  said  bonds  and  interest 
thereon  remain  outstanding  and  unpaid  as  to  (a)  the  use  and  disposition 
of  revenue  of  the  undertaking  for  which  the  said  bonds  are  to  be  issued, 
(b)  the  pledging  of  all  the  gross  receipts  or  any  part  thereof  derived 
from  the  operation  of  the  undertaking  to  the  payment  of  the  principal 
and  interest  of  said  bonds  including  reserves  therefor,  (c)  the  operation 
and  maintenance  of  such  undertaking,  (d)  the  insurance  to  be  carried 
thereon  and  the  use  and  disposition  of  the  insurance  moneys,  (e)  the 
fixing  and  collection  of  rates,  fees  and  charges  for  the  services,  facilities 
and  commodities  furnished  by  such  undertaking  sufficient  to  pay  said 
bonds  and  interest  as  the  same  shall  become  due,  and  for  the  creation 
and  maintenance  of  reasonable  reserve  therefor,  (f)  provisions  that  the 
undertaking  shall  not  be  conveyed,  leased  or  mortgaged  so  long  as  any 
of  the  bonds  and  interest  thereon  remain  outstanding  and  unpaid : 
Provided,  however,  that  the  credit  of  the  state  of  North  Carolina  or 
any  of  its  departments,  institutions,  agencies  or  commissions  shall  not 
be  pledged  to  the  payment  of  such  bonds  except  with  respect  to  the 
rentals,  profits  and  proceeds  received  in  connection  with  the  under- 
taking for  which  the  said  bonds  are  issued,  and  that  none  of  the  ap- 
propriations received  from  the  state  shall  be  pledged  as  security  for  said 
bonds.    (1935,  c.  479,  s.  3;  Ex.  Sess.,  1936,  c.  2,  s.  2.) 

Consolidated  Statutes  of 
North    Carolina,   Article    15. 


VI.     STUDENT  FEE  (MAXIMUM  SET  BY  STATUTE) 

Section  2.  On  and  after  March  1,  1934,  the  State  Board  of  Higher 
Education  shall  charge  and  collect  from  each  student  at  the  time  of 
registration  in  any  of  the  institutions  under  its  control,  a  fee  of  not 
to  exceed  $5  for  each  regular  term  or  semester,  to  be  used  in  and 
credited  to  the  building  fund  of  such  institution.  The  amount  of  such 
fee  shall  be  fixed  by  the  board  annually  in  advance  for  each  institu- 
tion and  in  each  instance  shall  be  at  least  sufficient  in  amount  to  meet 
the  instalments  of  principal  and  interest  or  rentals  maturing  during  such 
year  on  the  building  or  buildings  of  that  institution  constructed  under 
the  provisions  of  this  act.  Such  fees  shall  be  in  addition  to  the  tuition 
and  other  fees  charged  to  students  and  shall  not  be  returnable  to  the 
student  under  any  circumstances  after  a  lapse  of  10  days  from  the  date 
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of  his  registration.  In  fixing  the  amount  of  such  fee  for  the  University 
of  Oregon  and  Oregon  State  Agricultural  College,  the  board  shall 
take  into  consideration  the  building  fees  which  the  associated  students  of 
the  respective  institutions  have  already  imposed  on  themselves  and 
pledged  for  the  payment  of  building  indebtedness  incurred  or  to  be 
incurred  in  the  construction  of  McArthur  court  and  the  proposed  in- 
firmary building  at  the  University  of  Oregon  and  the  memorial  union 
building  at  Oregon  State  Agricultural  College;  and  such  student  build- 
ing fees  heretofore  pledged  as  aforesaid  shall  be  included  in  and  col- 
lected as  a  part  of  said  fee,  and  applied  as  pledged. 

Section  3.  All  fees  so  collected,  except  those  pledged  by  the  asso- 
ciated students,  shall  be  paid  into  the  fund  of  the  state  treasury  within 
10  days  from  the  collection  thereof  and  the  funds  so  paid  shall  be  credited 
by  the  state  treasurer  to  the  building  funds  of  the  respective  institutions, 
to  be  used  exclusively  for  the  purpose  of  erecting,  equipping  and  furnish- 
ing new  buildings  and  altering,  repairing,  equipping,  furnishing  or 
adding  to  existing  buildings  of  said  institutions,  or  of  leasing  buildings, 
equipment  and  furnishings  as  herein  provided ;  and  for  the  purposes 
aforesaid  there  hereby  are  created  special  funds  in  the  state  treasury  to 
be  known  as  "University  of  Oregon  Building  Fund,"  "Oregon  State 
Agricultural  College  Building  Fund,"  "University  of  Oregon  Medical 
School  Building  Fund,"  "Oregon  Normal  School  Building  Fund," 
"Southern  Oregon  Normal  School  Building  Fund,"  and  "Eastern  Ore- 
gon Normal  School  Building  Fund,"  and  said  funds  hereby  are  appro- 
priated to  the  uses  and  purposes  for  which  they  have  been  created.  Said 
funds  shall  be  kept  separate  and  apart  from  other  funds,  and  shall  be 
paid  out  only  on  warrants  by  the  secretary  of  state,  based  on  duly  verified 
vouchers,  as  other  claims  are  paid. 

Section  4.  The  board  hereby  is  authorized  to  apply  to  and  accept 
from  the  administrator  loans,  and/or  grants  as  provided  for  in  the 
national  industrial  recovery  act,  such  loans  and/or  grants  to  be  for 
such  amounts  as  will  defray  in  whole  or  in  part  the  costs  of  constructing, 
equipping,  and  furnishing  new  buildings,  and/or  for  the  cost  of  alter- 
ing, repairing,  equipping,  furnishing  and/or  the  making  of  additions 
to  existing  buildings  on  the  campuses  of  the  higher  educational  insti- 
tutions of  the  state  of  Oregon.  The  board  hereby  is  authorized  to  enter 
into  a  contract  or  contracts  with  the  United  States,  and/or  the  admin- 
istrator containing  such  terms  and  provisions  as  may  be  required  by 
the  administrator  and  approved  by  the  board ;  said  contract  or  con- 
tracts may  contain  provisions  binding  the  board  to  do  any  of  the  fol- 
lowing : 
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(a)  To  issue,  in  appropriate  amounts  project  bonds  of  the  state 
payable  out  of  the  building  fund  provided  for  and  created  by  this  act; 

(b)  To  pledge  said  fees  to  the  payment  of  said  debt  on  a  plan  of 
amortization  extending  over  a  period  of  not  to  exceed  30  years  on  any 
one  project; 

(c)  To  convey  to  the  United  States  of  America,  or  any  corporation, 
department,  or  agency  created  by  act  of  congress,  such  portions  of  the 
campus  or  real  property  of  such  institutions  of  higher  learning  as  may 
be  necessary  and  suitable  as  sites  for  the  construction  of  buildings  under 
the  provisions  of  this  act,  with  the  understanding  that  any  such  building 
site,  together  with  the  building  thereon,  shall  be  reconveyed  to  the  state 
of  Oregon  upon  the  payment  in  full  of  the  total  cost  of  the  building 
with  interest  thereon  as  aforesaid,  less  any  federal  grants; 

(d)  To  enter  into  contracts  with  the  United  States  of  America  or 
with  such  other  corporation,  department  or  agency  as  may  be  created 
by  act  of  congress  to  lease  from  the  United  States  of  America  or  from 
such  corporation,  department  or  agency,  the  building  constructed 
on  any  such  site  and  to  pay  as  rental  a  sum  sufficient  to  pay  on  a  specified 
amortization  plan  the  total  cost  of  the  building  with  interest  thereon 
at  the  rate  of  not  to  exceed  6  per  cent  per  annum,  less  any  federal  grants. 

Section  5.  The  board  is  authorized  to  issue  and  sell,  in  appropriate 
amounts,  bonds  of  the  state  to  finance  in  whole  or  in  part  the  con- 
struction, repair,  and  furnishing  of,  new  buildings,  and/or  the  altera- 
tion, repair,  equipping,  furnishing  of  and/or  additions  to  existing  build- 
ings on  the  campuses  of  the  higher  educational  institutions  of  the  state; 
the  said  bonds  shall  be  in  form  and  maturity,  bear  interest,  be  executed 
and  issued,  and  sold  in  the  manner  provided  for  in  the  contract  or  con- 
tracts entered  into  by  the  board  and  administrator.  Said  bonds  shall 
be  authorized  by  resolution  or  resolutions  adopted  by  a  majority  of  the 
members  of  the  board.  Any  resolution  or  resolutions  authorizing  the 
bonds  shall  contain  provisions  which  shall  be  a  part  of  the  contract  or 
contracts  with  the  administrator  or  the  holder  or  holders  of  the  bonds 
as  to: 

(a)  Pledging  the  said  building  funds,  and/or  student  fees,  collected  by 
any  of  the  herein  respectively  named  institutions  of  higher  learning  to 
secure  the  payment  of  the  principal  and  interest  on  the  bonds  issued  and 
sold  for  the  purpose  of  this  act,  but  the  student  fees  collected  in  any 
specific  or  particular  institution  shall  stand  as  a  pledge  solely  for  the 
funds  expended  on  the  campus  of  such  institution. 
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(b)  Pledging  the  rentals  to  be  charged  for  any  of  said  buildings 
and  the  amounts  to  be  raised  in  each  year  from  such  sources  and  the  use 
and  disposition  of  such  rentals  or  other  revenues  to  secure  said  loan; 

(c)  Setting  aside  of  reserves  and  fixing  funds  and  the  regulation  and 
disposition  thereof; 

(d)  Redemption  of  all  or  any  part  of  the  bonds  prior  to  maturity  and 
the  redemption  price  or  prices; 

(e)  Limitations  on  the  purpose  to  which  the  proceeds  of  the  sale  of 
the  bonds  may  be  applied; 

(f)  Limitations  on  the  issuance  of  additional  bonds; 

(g)  The  procedure,  if  any,  by  which  the  terms  of  any  contract  with 
the  holder  or  holders  of  the  bonds  may  be  amended  or  abrogated,  the 
principal  amount  of  the  bonds  the  holder  or  holders  of  which  must 
consent  thereto,  and  the  manner  in  which  such  consent  may  be  given. 
The  board  shall  have  power  out  of  any  funds  available  therefor  to  pur- 
chase the  bonds  at  a  price  not  more  than  the  principal  amount  thereof 
and  accrued  interest.    All  bonds  so  purchased  shall  be  canceled. 

Section  6.  If  bonds  or  notes  are  issued  under  this  act,  such 
obligations  shall  be  made  to  mature  at  such  times  as  the  administrator 
and  the  board  of  higher  education  may  determine,  but  the  last  maturity 
shall  be  for  a  period  of  not  to  exceed  30  years,  and  shall  be  payable  at 
the  office  of  the  state  treasurer.  Such  obligations  shall  bear  interest  at 
not  to  exceed  6  per  cent  per  annum  payable  semi-annually,  and  may  have 
coupons  attached  representing  said  interest  payments  to  become  due. 
Such  bonds  or  notes  shall  be  in  such  form  as  may  be  determined  by  the 
board  of  higher  education  and  shall  be  signed  by  the  president  of  said 
board,  provided  that  the  coupons  may  bear  the  facsimile  signature  of 
said  president.  Any  notes,  bonds  or  other  obligations  issued  or  incurred 
under  the  provisions  of  this  act  shall  be  limited  in  payment  to  the 
special  fund  to  be  derived  from  the  collection  of  the  fees  from  the 
students  of  the  institution  for  which  said  bonds  have  been  issued,  or 
obligations  incurred,  but  with  the  exception  of  this  limitation  the  depart- 
ment of  higher  education  of  the  state  of  Oregon,  acting  through  the 
State  Board  of  Higher  Education,  shall  have  full  power  and  authority 
to  enter  into  any  contract,  covenant  or  lease  in  respect  to  the  con- 
struction, use,  maintenance  or  rental  of  any  building,  with  its  equipment 
and  furnishings,  constructed  under  the  provisions  of  this  act. 

Oregon  Laws,  Second  Special 
Session,  1933,  Chapter  27. 
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VII.     GROSS  INCOME  AND  STATUTORY 
MORTGAGE    LIEN 

Be  it  enacted     .     .     . : 

1.  That  for  the  purpose  of  providing  buildings  to  be  used  in  con- 
nection with  the  University  of  Kentucky,  or  any  of  the  State  Teachers' 
Colleges,  or  other  state  educational  institutions,  the  Board  of  Trustees 
of  said  University  or  the  Board  of  Regents  of  any  of  said  teachers' 
colleges  or  governing  body  of  such  other  state  educational  institutions, 
are  hereby  authorized  and  empowered  to  erect,  with  necessary  appurte- 
nances or  extensions  thereto,  buildings  to  be  used  in  connection  with 
such  institutions  under  the  provisions  of  this  act,  for  the  purpose  of 
supplying  such  institution  with  the  necessary  buildings  for  educational 
purposes. 

2.  For  the  purpose  of  defraying  the  cost  of  acquiring  such  build- 
ings and  appurtenances  thereto  by  construction,  any  such  state  educa- 
tional institution  may  borrow  money  from  the  Public  Works  Adminis- 
tration or  other  agency  of  the  Federal  Government  and  issue  negotiable 
bonds,  provided  no  such  bonds  shall  be  issued  unless  and  until  authorized 
by  a  resolution  specifying  the  proposed  undertaking,  the  amount  of 
bonds  to  be  issued  and  the  maximum  rate  of  interest  such  bonds  are  to 
bear,  which  shall  not  be  more  than  six  per  cent  (6%)  per  annum.  Such 
resolution  shall  further  provide  that  the  proposed  building  or  buildings 
and  appurtenances  which  are  to  be  acquired,  are  to  be  constructed 
pursuant  to  the  provisions  of  this  act. 

3.  All  bonds  under  the  provisions  of  this  act  may  be  issued  bearing 
interest  at  a  rate  not  exceeding  six  per  cent  per  annum,  payable  semi- 
annually, and  shall  be  executed  in  such  manner  and  be  payable  at  such 
times,  not  exceeding  forty  years  from  the  date  thereof,  and  at  such 
place  or  places  as  such  board  of  trustees,  board  of  regents  or  govern- 
ing body  of  such  state  educational  institutions  shall  determine. 

5.  All  moneys  received  from  any  bonds  issued  pursuant  hereto  shall 
be  applied  solely  to  the  establishment  or  erection  of  such  buildings  and 
necessary  appurtenances  thereto,  provided  such  moneys  may  be  used 
also  to  advance  the  payment  of  the  interest  on  bonds  during  the  first 
three  years  following  the  date  of  such  bonds.  And  there  shall  be  and 
there  is  hereby  created  a  statutory  mortgage  lien  upon  the  buildings  and 
appurtenances  so  acquired  to  and  in  favor  of  the  holders  of  said  bonds 
and  each  of  them  and  to  and  in  favor  of  the  holders  of  the  coupons  of 
said  bonds. 


6.    The  buildings  so  acquired  and  the  appurtenances  thereto, 
remain  subject  to  such  statutory  lien  until  the  payment  in  full  i 


shall 
in  full  of  the 
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principal  and  interest  of  the  bonds.  Any  holder  of  said  bonds  or  of  any 
of  the  coupons  may  either  at  law  or  in  equity,  protect  and  enforce  the 
statutory  mortgage  lien  hereby  conferred  and  may  by  suit,  action, 
mandamus  or  other  proceedings,  enforce  and  compel  performance  of 
all  duties  required  by  this  act,  including  the  making  and  collecting  of 
sufficient  rates,  the  segregation  of  the  income  and  revenue,  and  the 
application  thereof. 

7.  If  there  be  any  default  in  the  payment  of  the  principal  or  interest 
of  any  of  said  bonds,  any  court  having  jurisdiction  of  the  action  may 
appoint  a  receiver  to  administer  said  buildings  on  behalf  of  the  insti- 
tution, with  power  to  charge  and  collect  rentals  sufficient  to  provide  for 
the  payment  of  any  bonds  or  obligations  outstanding  against  said  build- 
ings and  for  the  payment  of  the  operating  expenses  and  apply  the  income 
and  revenues  in  conformity  with  this  act,  and  the  resolutions  referred 
to  in  sections  eight  and  nine  hereof. 

8.  At  or  before  the  issuance  of  such  bonds  the  board  of  trustees, 
board  of  regents  or  governing  body  of  such  educational  institutions  shall, 
by  resolution,  set  aside  and  pledge  the  income  and  revenues  of  such 
buildings  or  building  unto  a  separate  and  special  fund  to  be  used  and 
applied  in  payment  of  the  cost  thereof  and  in  the  maintenance  thereof 
including  a  sufficient  sum  to  pay  the  cost  of  insuring  such  building  or 
buildings  against  loss  or  damage  by  fire  and  wind  storm  or  other  calamity 
in  such  sum  as  may  be  acceptable  to  the  purchaser  or  purchasers  of  such 
bonds. 

Said  resolutions  shall  fix  the  rents,  tolls,  fees,  and  other  charges  to 
be  imposed  in  connection  with  any  such  building  or  buildings  or 
services  to  be  thereby  furnished,  and  shall  provide  that  such  board  of 
trustees,  board  of  regents  or  governing  body  of  such  educational  insti- 
tution shall  pay  into  such  separate  and  special  fund  the  reasonable  cost 
and  value  of  any  service  rendered  to  such  educational  institution  by 
such  building  or  buildings  furnishing  classrooms,  laboratory  facilities, 
assembly  halls  or  any  such  other  educational  facilities  necessary  in  the 
operation  of  such  educational  institutions,  and  that  such  reasonable 
cost  and  value  of  any  such  service  rendered  shall  be  paid,  into  such 
fund  monthly  as  the  service  accrues,  from  the  current  funds  of  such 
educational  institution.  Said  resolution  shall  definitely  fix  and  determine 
the  amount  of  revenues  which  shall  be  necessary  and  be  so  set  apart 
and  applied  to  the  payment  of  the  principal  and  interest  of  the  bonds, 
and  the  balance  of  such  income  and  revenues  shall  be  set  aside  as  a 
proper  maintenance  fund,  including  a  sufficient  sum  to  pay  the  cost 
of  such  insurances  are  hereinabove  provided.  The  rents,  tolls,  fees  and 
other  charges  for  the  services  from  such  building  or  buildings  shall  be 
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sufficient  to  provide  for  the  payment  of  interest  upon  all  bonds  and  to 
create  a  sinking  fund  to  pay  the  principal  thereof  as  and  when  the  same 
becomes  due  and  to  provide  for  the  operation  and  maintenance  thereof. 
Such  rents,  tolls,  fees  and  other  charges  shall  be  revised  from  time  to 
time  so  as  to  produce  these  amounts. 

9.  If  any  surplus  shall  be  accumulated  in  the  maintenance  fund,  which 
shall  be  equal  to  the  cost  of  maintaining  such  building  during  the  re- 
maining portion  of  the  calendar,  or  fiscal  year,  as  may  be  provided  by 
the  resolution  hereinbefore  required  and  the  cost  of  maintaining  and 
operating  such  building  the  succeeding  like  calendar  or  fiscal  year,  any 
excess  over  such  amount  may  be  transferred  at  any  time  by  the  govern- 
ing body  to  the  sinking  fund  or  may  be  used  for  any  improvements, 
extensions  or  additions  to  such  building. 

10.  Such  institutions  may  issue  refunding  bonds  for  the  purpose  of 
providing  funds  for  the  payment  of  any  outstanding  bonds,  in  accord- 
ance with  the  procedure  prescribed  by  this  act.  Such  new  bonds  shall 
be  secured  to  the  same  extent  and  shall  have  the  same  source  of  pay- 
ment as  the  bonds  which  shall  have  been  thereby  refunded. 

13.  Such  bonds  shall  be  obligations  only  of  such  board  of  trustees, 
board  of  regents  or  other  governing  body  of  state  educational  institu- 
tions, payable  from  the  revenues  of  such  buildings  as  hereinabove 
provided,  and  in  no  event  shall  they  be  considered  a  debt  for  which  the 
full  faith  and  credit  of  the  Commonwealth  of  Kentucky  is  pledged. 
Any  such  resolution  or  resolutions  shall  constitute  a  contract  between 
the  board  of  trustees,  board  of  regents  or  other  governing  body  of  state 
educational  institutions  with  the  holder  of  any  bond  or  bonds,  coupon  or 
coupons,  and  shall  be  binding  in  all  respects  upon  such  governing  bodies 
of  such  institutions  and  their  successors,  which  contract  may  be  enforced 
in  the  manner  and  form  as  hereinabove  provided. 

Acts  of  the  General  Assembly 
of  the   Commonwealth   of 
Kentucky,  1934,  Chapter  72. 

VIII.     NET  DORMITORY  INCOME  AND  A  FIRST 

MORTGAGE  ON  LAND  AND  BUILDINGS, 

NEW  AND  EXISTING 

Section  1.     Be  it  enacted     .     .     .: 
That   the   Trustees   of    Indiana   University,    the   Trustees   of   Purdue 
University  and  the  Board  of  Trustees  of  Indiana  State  Normal  School 
are  hereby  respectively  authorized  and  empowered,  from  time  to  time, 


SAMPLE  ENABLING  ACTS  255 

and  as  such  trustees  shall  find  a  necessity  therefor  exists,  to  erect,  con- 
struct, equip,  furnish,  operate,  control  and  manage  dormitories  at  or  in 
connection  with  Indiana  University,  Purdue  University,  the  Indiana 
State  Normal  School  at  Terre  Haute,  and  the  Indiana  State  Normal 
School,  Ball  Teachers'  College,  eastern  division  at  Muncie,  for  the 
purposes  of  said  respective  institutions;  and  the  said  trustees  are  further 
respectively  authorized  and  empowered  to  acquire,  under  this  or  any 
other  law,  now  in  force  or  hereafter  enacted,  by  purchase,  lease,  con- 
demnation, gift  or  otherwise,  such  property,  real  or  personal,  as,  in  the 
judgment  of  said  respective  trustees  shall  be  necessary  for  such  pur- 
poses and  the  said  trustees  are  further  respectively  authorized  and  em- 
powered to  use  any  real  or  personal  property  heretofore  acquired  by  said 
trustees  for  such  purposes.  Title  to  all  property  so  acquired,  includ- 
ing the  improvements  thereon,  shall  be  taken  and  held  by  and  in  the  name 
of  the  said  trustees  in  their  corporate  capacities  for  the  purposes  of  this 
act. 

Section  2.  For  the  purpose  of  raising  funds  for  the  acquisition  of 
such  property  and  the  erection,  construction  and  completion  of  dormi- 
tories thereon,  said  trustees  are  further  respectively  authorized  and 
empowered  to  issue  and  sell  bonds  of  said  institutions,  which  bonds, 
and  the  interest  thereon,  may  be  secured  by  pledge  or  mortgage  of  any 
property,  real  or  personal,  used  or  acquired  or  to  be  acquired  and 
used  for  dormitory  purposes  and  the  improvements  made  or  to  be  made 
thereon,  or  by  pledge  or  mortgage  of  the  net  income  from  said  property, 
or  by  pledge  or  mortgage  of  said  property  and  the  net  income  therefrom, 
as  said  trustees  may  determine;  and  the  lien  of  said  pledge  or  mortgage, 
to  the  extent  thereof,  as  determined  and  provided  by  said  respective 
trustees,  and  as  herein  authorized,  shall  be  a  first  and  primary  lien  for 
the  payment  of  said  bonds  and  the  interest  thereon.  Said  bonds  may 
be  issued  for  such  amount  or  amounts  as  said  trustees  shall  determine, 
not  however  to  exceed  the  total  estimated  cost  of  acquiring  property 
for  and  erecting,  constructing  and  completing  and  furnishing  any  pro- 
posed dormitory  or  dormitories  as  such  respective  trustees  shall  find 
such  cost  to  be.  Said  bonds  may  be  issued  in  such  denominations  and 
with  such  maturities  and  for  such  rate  of  interest  as  such  respective 
trustees  may  fix  and  determine,  and  in  the  discretion  of  said  respective 
trustees,  said  bonds  may  be  sold  either  privately  or  at  public  letting, 
but  shall  not  be  sold  for  less  than  the  par  value  thereof.  Said  bonds  and 
the  pledge  or  mortgage  securing  the  same,  shall  be  issued  and  made  in 
the  name,  and  on  behalf  of  such  respective  corporations  by  such  officer  or 
officers  as  said  trustees  shall  respectively  designate. 
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Section  3.  No  indebtedness,  bond  or  obligation  incurred  or  created 
under  the  authority  of  this  act  shall  be  or  become  a  lien,  charge  or 
liability  against  the  State  of  Indiana  nor  against  the  said  respective  corpo- 
rations, nor  against  the  property  or  funds  of  the  state  or  said  respective 
corporations,  except  to  the  extent  of  the  property  or  income  hereinabove 
authorized  to  be  pledged  or  mortgaged. 

State   of   Indiana 
Acts  of  the  General 
Assembly,   1927,  Page  425. 

IX.     GENERAL  INCOME,  INCLUDING  ONE-HALF  THE 
INCOME  FROM  LAND-GRANT  FUND 

Section  1.  The  State  Board  of  Education  is  authorized  to  erect 
or  reconstruct  one  or  more  buildings  at  the  Montana  State  Normal  Col- 
lege, at  a  cost  not  to  exceed  Two  Hundred  Thousand  Dollars,  for  the 
purpose  of  providing  the  necessary  administration  offices,  classrooms, 
laboratories,  auditorium,  residence  halls,  and  gymnasium  and  for  such 
other  purposes  as,  in  the  judgment  of  the  State  Board  of  Education, 
may  be  required  for  the  proper  conduct,  management  and  operation  of 
said  college. 

Section  2.  The  title  to  all  improvements  acquired  and  erected 
under  the  provisions  of  this  Act  shall  be  taken  and  held  in  the  name  of 
the  State  of  Montana. 

Section  3.    In  carrying  out  the  above  powers,  said  board  may: 

(a)  Borrow  money. 

(b)  Pledge  all  the  earnings  of  said  institution,  including  rents  and 
income  from  residence  halls,  and  one-half  of  all  income  and  interest  de- 
rived from  the  land  grant  made  by  the  United  States  to  the  State  of 
Montana  for  the  establishment  and  maintenance  of  State  Normal  Schools 
for  the  State  of  Montana,  under  Section  17,  of  the  Enabling  Act  of 
Congress,  approved  February  22,  1889,  entitled:  "An  Act  to  provide  for 
the  division  of  Dakota  into  two  states  and  to  enable  the  people  of  North 
Dakota,  South  Dakota,  Montana  and  Washington  to  form  constitutions 
and  State  governments  and  to  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  states  and  to  make  donations  of  public  lands  to 
such  states." 

Section  4.  The  State  Board  of  Education  is  hereby  authorized  to 
issue   and   dispose  of   Montana   State   Normal   College   Bonds   for  the 
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money  so  borrowed,  or  to  contract  with  the  United  States  of  America, 
or  with  the  National  Recovery  Administration,  or  with  any  other 
organization  created  by  Congress,  or  by  executive  order  under  any  Act 
of  Congress,  for  the  repayment  of  the  money  so  borrowed.  Said  bonds 
or  contract  obligations  shall  mature  in  not  exceeding  forty  (40)  years, 
may  mature  serially,  or  the  principal  of  and  interest  on  said  bonds  or 
obligations  may  be  amortized  over  a  period  of  years  not  exceeding  forty, 
shall  bear  interest  at  a  rate  not  exceeding  six  per  cent  per  annum,  and 
shall  be  payable  at  such  place  as  may  be  designated  by  the  State  Board 
of  Education.  Said  board  shall  prescribe  the  form,  and  denomination 
of  such  bonds  or  the  form  of  such  contract  obligation,  which  bonds  or 
contract  obligation  shall  be  signed  by  the  President  and  Secretary  of  the 
said  board,  to  which  shall  be  affixed  the  Great  Seal  of  the  State  of 
Montana.  In  case  bonds  are  issued,  they  shall  bear  upon  their  face,  the 
words,  "Montana  State  Normal  College  Bonds,"  and  shall  have  attached 
thereto  coupons  representing  the  interest  to  become  due  thereon  at  the 
rate  and  time  specified  for  each  of  said  bonds,  which  coupons  shall  bear 
the  lithographic  facsimile  signatures  of  the  President  and  the  Secretary 
of  the  State  Board  of  Education. 

Section  6.  To  provide  for  the  payment  of  the  interest  on  and 
principal  of  said  bonds  or  the  obligation  of  any  contract  between  the 
State  Board  of  Education  and  the  United  States  of  America,  the  National 
Recovery  Administration  or  any  other  Federal  Governmental  Agency  or 
Organization  from  which  said  money  may  be  borrowed,  there  is  hereby 
created  a  special  fund  to  be  known  as  the  Montana  State  Normal  College 
Fund,  into  which  shall  be  paid  annually  one-half  (J^)  of  the  income 
and  interest  realized  from  the  aforesaid  land  grant  to  the  State  of 
Montana  for  the  establishment  and  maintenance  of  normal  schools  in 
the  State  of  Montana  and  all  earnings  of  the  Montana  State  Normal 
College,  including  net  rents  and  income  derived  from  residence  halls, 
until  the  amount  so  paid  into  such  special  fund  shall  equal  the  amount 
of  maturing  bonds  and  interest  or  maturing  amortized  payments  for 
that  year. 

Section  11.  No  obligation  created  hereunder  shall  ever  be  or  be- 
come a  charge  against  or  obligation,  debt,  or  liability  of  the  State  of 
Montana,  but  all  such  obligations,  including  principal  and  interest,  shall 
be  payable  solely  from  the  aforesaid  Montana  State  Normal  College 
Fund.  Nothing  in  this  Act  shall  be  so  construed  as  to  in  anywise  hold 
the  State  of  Montana  liable  for  the  payment  of  bonds  or  contract  obli- 
gations herein  authorized,  or  the  interest  thereon;  provided,  how- 
ever, that  the  lien  hereby  created  upon  one-half   {l/z)   of  the  income 
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and  interest  derived  from  the  lands  granted  to  the  State  of  Montana 
by  the  United  States  for  the  establishment  and  maintenance  of  normal 
schools  and  upon  the  earnings  of  the  Montana  State  Normal  College, 
shall  not  be  breached  nor  set  aside  until  the  bonds  and  contract  obliga- 
tions authorized  by  this  Act  have  been  fully  paid,  together  with  interest 
thereon. 

Laws  of  Montana, 
1935,  Chapter  7. 

X.     NET  INCOME  FROM  NEW  AND  EXISTING 
BUILDINGS 

Section  4.  ...  In  all  cases  where  existing  buildings  or  struc- 
tures are  repaired  or  enlarged  or  to  which  additions  are  constructed, 
the  Board  shall  also  have  the  power  and  are  hereby  authorized  to 
pledge,  incumber  and/or  dispose  of  the  revenue  derived  from  the  addi- 
tions or  improvements  to  such  structures. 

Each  of  said  Boards  is  hereby  authorized  and  empowered  to  pledge 
the  unused  part  of  any  revenues  from  self-liquidating  buildings  for  the 
construction  of  any  other  buildings  such  Board  may  deem  necessary. 
Each  of  said  Boards  is  authorized  and  empowered  to  pledge  the  rentals 
of  dormitories,  cottages,  or  other  income  bearing  property  for  the  repair, 
enlargement,  or  construction  of  any  other  buildings  such  Board  may 

^  deem  necessary 

General  and  Special  Laws 

I  of  Texas,  1935,  Chapter  204 

< 

XL     AUTHORIZING  REFUNDING  OF  EXISTING  DEBT 

Section  1.  The  Board  of  Higher  Education  hereby  is  granted 
power  and  authority  to  refund  any  bonds  issued  under  the  provisions 
of  chapter  289,  Oregon  Laws,  1927,  and/or  chapter  324,  Oregon  Laws, 
1929,  whenever  said  bonds  are  about  to  mature,  are  subject  to  call  and 
redemption  or  whenever  the  holder  is  willing  to  surrender  said  bonds. 
Before  any  refunding  bonds  shall  be  issued,  the  board  shall  adopt  a 
resolution  providing  for  the  issuance  thereof,  describing  said  refunding 
bonds  and  the  indebtedness  to  be  refunded.  Refunding  bonds  may  be 
issued  only  in  the  amount  of  the  outstanding  bonds  to  be  refunded,  less 
any  sinking  fund  applicable  thereto,  and  shall  be  payable  only  from 
the  special  revenues  provided  for  in  the  acts  authorizing  the  bonds 
being  refunded. 

Oregon  Laws,  1939, 

Chapter  127 
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XII.    A  STATUTE  VALIDATING  BONDS  ISSUED 
UNDER    EARLIER    LAWS 

Be  it  enacted     .     .     .: 

Section  1.  That  severally  all  the  acts  of  the  Board  of  Regents  of 
the  University  of  Texas,  the  Board  of  Directors  of  the  Agricultural  and 
Mechanical  College,  the  Board  of  Directors  of  Texas  Technological 
College,  the  Board  of  Regents  of  the  State  Teachers  Colleges,  the 
Board  of  Regents  of  the  College  of  Industrial  Arts  and  the  Board  of 
Directors  of  the  Texas  College  of  Arts  and  Industries,  heretofore  had 
in  the  authorization  and  issuance  of  bonds,  notes  or  warrants  evidencing 
loans  made  under  the  provisions  of  Chapter  5,  Acts  of  the  Second  Called 
Session  of  the  Forty-third  Legislature,  approved  February  16,  1934,  and 
all  other  laws  of  the  State  of  Texas,  relating  to  such  bonds,  notes  or 
warrants  are  hereby  in  all  things  validated,  confirmed  and  approved. 
Any  such  bonds,  notes  or  warrants  issued,  or  that  may  hereafter  be 
issued,  pursuant  to  any  order  or  resolution  of  any  such  Board  of  Directors 
or  Board  of  Regents  heretofore  adopted  are  in  all  things  fully  validated, 
approved  and  confirmed  and  such  bonds,  notes  or  warrants  and  the 
pledge  of  the  revenues  derived  from  the  construction  of  any  project, 
or  the  pledge  of  any  other  revenues  by  any  such  Board  of  Directors  or 
such  Board  of  Regents  authorized  by  law  to  the  payment  of  such  obliga- 
tions are  in  all  things  ratified,  confirmed  and  approved,  and  such  bonds, 
notes  or  warrants  are  hereby  declared  to  be  the  valid  and  binding 
special  obligations  of  such  Board  of  Directors  or  such  Board  of  Regents, 
to  be  paid  out  of  revenues  and  not  otherwise  an  obligation  of  said 
institution. 

General  and  Special  Laws  of 
Texas,  1935  (First  Called  Session), 
Chapter  381. 
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